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Tue State, Respondent, v. OstRANDER, Appellant. 


It is the right and privilege of a jury in a criminal prosecution to deter- 
mine the facts submitted to them for decision without regard to and unin- 
fluenced by the opinion the judge presiding at the trial may have as to the 
facts ; the judge can not refuse to receive a verdict returned by the jury on 
the ground that it is manifestly against the evidence. 


. If the verdict returned by a jury in a criminal prosecution be sensible and 


responsive to the issue, it is the duty of the court to receive it and have it 
recorded. 


. An affirmative verdict of guilty of murder in the second degree is respon- 


sive to an indictment for murder in the first degree; and however strong 
may be the opinion of the judge that such a verdict is unwarranted by the 
evidence, and although no instructions whatever may have been given 
bearing upon the law of murder in the second degree, it would be improper 
for the judge to refuse to receive such a verdict and order it to be recorded. 


Appeal from St. Louis Criminal Court. 


The defendant, Levi Ostrander, was indicted for the mur- 


der of William McCoy. The defendant was put upon his 
trial upon the indictment, and the trial resulted as set forth 
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below in the opinion of the court. The defendant was after- 
wards put upon his trial a second time and convicted of mur- 
der in the first degree. 


U. & J. Wright, for appellant. 


i The court was under a perfect legal obligation to record 
tlie verdict rendered ‘by the jury ofmurder in the second 
dégree. (3 Murph. 571; 1 Hayw. 176.) The court illegally 
influenced the jury to defeat their verdict. The entire pro- 
ceeding of the second trial was against the constitution. The 
court erred in refusing a new trial. 


D. C. Woods, for appellant. 


I. The verdict should have been received and recorded. 
It was responsive to the issue. (3 Murph. 571; 27 Mo. 380; 
22 Mo. 319; 6 Mo. 399.) Where the verdict is merely in- 
formal the court may put it in proper form. (138 Mo. 209; 
7 Johns. 82; 4 Metc. 354; 9 Dana, 260: 9 Port. 410; 5 
Ired. 401: Gilp. 273; 7 Metc. 46.) A new trial will not be 
granted because the jury does not find as instructed in the 
law by the court. (1 Sm. & M. 400; 7 Leigh, 751; 18 Mo. 
419.) A conviction of murder in the second degree necessa- 
rily acquits of murder in the first degree. (27 Mo. 827; 28 
Mo. 32.) The court improperly polled the jury of its own 
motion. (1 Mo. 392; 23 Mo. 579; 2 Gilm. 242; 7 Ired. 
27.) “In conclusion, allow me to add that if ever, in the 
judicial history of Missouri, the court of last resort should 
interpose to save a fellow-creature from an ignominious death, 
it is the case at bar. Suffer not the penalty of death to at- 
tach to the last finding, for it would be in violation of consti- 
tutional right and at war with the great precepts of divine 
teaching. The first jury went upon the hypothesis that the 
defendant deserved punishment, but not the penalty of death, 
for there were many, many palliating circumstances. I re- 
gret that the repeated interposition of the lower court shook 
to ruins the high purposes and mandates of one who had not 
the manly courage and dignity of character to resist the 
frowns of the court, after a feeling of consciousness of having 
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done right to his fellow-man. I hope this honorable court 
will pardon me for having spoken thus. Nothing but a high 
sense of duty drives me to the doing of that that the soul 
would spurn on ordinary occasions. I can not avoid the 
internal conviction that, if this man is executed, a great 
wrong will have been perpetrated. Hence I throw myself 
into the breach to prevent, if possible, the ignominy of such 
a crime in the ides of the third quarter of the nineteenth 
century. Duty tells me stop, for justice will be done, and 
my client saved from a felon’s death. Could I leave him 
to abler hands or hearts more willing to do their fellow- 
men justice? Hence I relinquish the prisoner to the hands 
of the court.” 


Mauro, (circuit attorney,) for the State. 


I. The first trial was a mistrial. The record shows this 
and it can not be impeached. The foreman handed a paper 
purporting to be a verdict to the judge. It was not received 
however as such. The jury, being sent back with an addi- 
tional and proper instruction, returned the same paper as a 
verdict, and being publicly interrogated, one of them dis- 
sented. Before a verdict is publicly received and recorded 
any juror may dissent therefrom. (Lawrence v. Stearns, 11 
Pick. 501; 2 J.J. Marsh. 40; Perry v. Mays, 2 Baily, 354; 
6 Johns. 68; 6 Dane’s Abr. 234.) The court had the power, 
and it was its duty to direct the jury to reconsider their ver- 
dict before it was received in open court and recorded, if 
convinced that there was a palpable mistake. (8 Bac. Abr. 
103, tit. G.; 2 Hale, P. C. 310; 8 Park. C. C. 552; 7 Johns. 
32; 2 McCord, 209; 3 Murph. 571; 3 Binn. 514; Dyer, 
204; 9 Shepley, 453; 4 Comst. 571.) The court was war- 
ranted in the belief that the jury had mistaken their powers 
and duties. It is the duty of the jury to take the law as 
propounded by the court. (4 Bac. Abr. 397; 7 Mo. 607; 6 
6 Mo. 260; 2 Blach. 151; 2 McCork, 26; 1 Leigh, 588.) 
Where the evidence leaves no reasonable ground for doubt 
as to the grade of the offence, the court may direct the jury 
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to find a general verdict of guilty or not guilty. (17 Georg. 
194.) There was but one issue submitted to the jury—guil- 
ty or not guilty of murder in the first degree. The subject 
of murder in the second degree was not discussed by the 
court; the jury could not consider it. They could not legally 
know the punishment affixed to the crime, or even its exist- 
ence in the criminal code. They did not pass upon the issue 
presented by the court. If the indictment had consisted of 
several counts charging different offences, and the court had 
withdrawn from the consideration of the jury all but one 
count, and the jury, disregarding the action of the court, had 
found a verdict. upon one of the withdrawn counts, certainly 
the court would be authorized to invite the jury to rectify 
their mistake before the verdict was assented to and recorded 
in open court. Such is this case. There was no murder in 
the second degree in the case. The killing was intentional. 
(24 Mo. 128.) Had the court instructed upon that degree 
of homicide, it would have been error. (24 Mo. 475. 
There was no lawful provocation ; and consequently there 
was no manslaughter. The pretended verdict never was a 
verdict. It never did meet with the concurrence of twelve 
minds. 


Napton, Judge, delivered the opinion of the court. 


The only point arising on this record, which presents any 
difficulty, is based upon the action of the criminal court upon 
the verdict, or supposed verdict, of the jury at the first trial. 
The history of this proceeding will appear from the detailed 
statement certified by the judge in the bill of exceptions, the 
material parts of which are here inserted. 

“And the jury retired to their room to consider of and 
concerning their verdict in the premises, and on the following 
day, the jury in the meanwhile being kept together, came 
into court, accompanied by the deputy marshal of the coun- 
ty who had in the interim had them in charge, and took 
their seats in the jury box; and the deputy marshal afore- 
said handed to the court the instructions of the court given 
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to the jury and a paper, which paper is in the words and fig- 
ures following, to-wit: ‘We, the jury, in the case of The 
State v. Levi Ostrander, find him guilty of murder in the 
second degree, and assess his punishment to confinement in 
the state prison for the term of fifteen years. [Signed] D. — 
M. Branch, foreman ;’ and the court, having inspected the 
said paper, handed the same to Mr. Attorney for the State, 
and to the counsel for the defence for their inspection. And 
the court then gave the jury the following additional instruc- 
tion: ‘ Gentlemen—I instruct you, that if you find the defen- 
dant wilfully and intentionally shot and killed deceased with 
a pistol, there can be no murder in the second degree in the 
case.’ [State v. Phillips & Ross, 24 Mo. 489; State v. 
Shultz, 25 Mo. 153.] And the court requested the jury to 
retire and deliberate further of and concerning their verdict 
in the premises. The defendant objected to the action of the 
court in sending the jury out again to deliberate upon a ver- 
dict they had already rendered, and denied that the jury 
could find another verdict in the case. Whereupon the jury 
retired to deliberate further; and after the lapse of some 
time again returned into court, and the foreman of the jury 
handed to the court the instructions of the court and the 
paper above set out signed D. M. Branch, foreman. Where- 
upon the court asked the jury whether they had yet been able 
to agree upon a verdict, and the foreman of the jury respond- 
ed, not otherwise except as they had declared in the paper 
then held in the hands of the judge, being the paper signed 
D. M. Branch, foreman. Whereupon the court asked the 
foreman whether they agreed to render such verdict, refer- 
ring to the paper signed D. M. Branch, foreman, and the 
said foreman responded, ‘yes.’ Whereupon the court told 
the jury that it was desired by the counsel for the defence, 
and it would perhaps be more proper, that the verdict should 
be made responsive to the charge of murder in the first de- 
gree, and that their verdict should also declare that they 
found the defendant not guilty of murder in the first degree, 
but guilty of murder in the second degree, if such was their 
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verdict ; and, for the purpose of having the verdict conform 
to the charge, he would ask them if they found the defendant 
guilty or not guilty of the charge of murder in the first 
degree ; and if they found him not guilty of the offence of 
murder in the first degree, then whether they found him 
guilty or not guilty of murder in the second degree; and if 
they found him guilty of murder in the second degree, would 
then have the verdict so recorded in due form. And there- 
upon the court propounded to the foreman of the jury: ‘Gen- 
tlemen, how say you; is the defendant guilty or not guilty 
of the charge in the indictment of murder in the first de- 
gree?’ To which the foreman responded, ‘not guilty of 
murder in the first degree as charged in the indictment.’ 
Whereupon one of the jurymen made a remark: ‘ That is not - 
my verdict. I am of the opinion that the defendant is guilty 
of murder in the first degree, but I agreed to the verdict of 
murder in the second degree as a compromise ;’ and the court 
here remarked that it had no right to know, and did not 
want to know, the motives which had led to the formation of 
their verdict ; what he wished to know, and what he inquired 
of the jury, was whether they found the defendant not guilty 
of murder in the first degree, since they had found him guilty 
only of murder in the second degree ; and again asked them: 
‘Do you find the defendant not guilty of murder in the first 
degree ?’ to which the foreman responded, ‘ yea ;’ and the 
other juryman responded, ‘nay.’ The court informed the 
jury that the verdict of guilty of murder in the second degree, 
by necessary implication, found the defendant not guilty of 
murder in the first degree; [State v. Ball, 27 Mo. 3275] 
and asked the jury again whether they would find the defen- 
dant not guilty of murder in the first degree, and the same 
result was had as before—the foreman answering, it was the 
verdict; and the other juryman alluded to, it was not his 
verdict, and he could not agree to it. Whereupon the court 
abandoned as a hopeless effort to attempt to obtain from the 
jury a verdict as to whether defendant was or was not guilty 
of murder in the first degree, and remarked to the jury that 
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if they agreed to render a verdict of murder in the second 
degree, he would receive it; and asked the jury if they 
agreed upon and would render that verdict, and asked the 
jury: ‘Gentlemen, do you find the defendant guilty of mur- 
der in the second degree ;’ and the foreman responded, he 
could not answer that; the action of the other juryman had 
placed him in a very absurd position, as that when he wrote 
and signed that verdict he was authorized so to do for him- 
self and fellows, but that for himself such was his verdict; 
and the other juryman alluded to remarked that the verdict 
of guilty of murder in the second degree was not his verdict ; 
and that he did not agree to it, and could not and would not 
make such a verdict; that he was of opinion that the defen- 
dant was guilty of murder in the first degree. And the 
court, after further conversation with the jury with reference 
to the necessity of their agreeing to a verdict if possible, and 
with reference to the probability of their being able to agree 
upon a verdict, and the court being of opinion that there was 
no probability of the agreement of the jury, and being assured 
by divers of the jury that there was an impossibility of the 
jury’s agreeing, and the court so believing, from the matters 
aforesaid, as well as from the manifest temper of the body, 
that the jury could not agree upon a verdict on the matter, 
discharged the jury from a further consideration of the case, 
and a mistrial was the result.” 

Our state constitution provides that the right of trial by 
jury shall r@main inviolate, and that, in all criminal prosecu- 
tions, the accused has the right to a speedy trial by an im- 
partial jury of the vicinage. This bill of rights, contained in 
the tenth article of the constitution, declares further that 
* no person, after having been once acquitted by a jury, can 
for the same offence be again put in jeopardy of life or limb.” 
In the spirit of these constitutional provisions the legislature 
has passed laws marking, with great exactness, the line sep- 
arating the power and duties of the judge from those assigned 
by the constitution and the laws to the jury. The right of a 
jury, in a criminal prosecution, to determine the facts, with- 
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out regard to the views of the judge who presides at and 
conducts the trial, is secured by the most stringent enact- 
ments. The judge is confined to an exposition of the law ; 
he is not permitted, “on the trial of the issue on any indict- 
ment, to sum up or comment upon the evidence, or charge 
the jury as to matter of fact, unless requested so to do by the 
prosecuting attorney and the defendant or his counsel ;” and 
his instructions upon points of law are required to be in 
writing. (R. C. 1855, Practice, art. 6, § 31.) 

These constitutional and legislative provisions are man- 
ifestly repugnant to some ancient usages, which are said to 
have prevailed, to have been tolerated, if not sanctioned, in 
the conduct of criminal trials in England. Bacon says: “ It 
is said that after a jury have given a verdict of not guilty in 
an indictment for felony, the judge may, if the verdict be in 
his opinion contrary to clear and full evidence, send them out 
again to reconsider their verdict.” (Bac. Abr. tit. Verdict, 
G.) Hawkins says, “It hath been adjudged that if the jury 
acquit a prisoner of an indictment of felony against manifest 
evidence, the court may, before the verdict is recorded, but 
not after, order them to go out again and reconsider the 
matter; but this is by many thought hard, and seems not of 
late years to have been so frequently practiced as formerly.” 
(2 Hawk. P. C. ch. 47, § 11.) 

It is scarcely necessary to observe that the power over ver- 
dicts attributed by these authors to the judges in England is 
not recognized or sanctioned by any law or usage here. Such 
powers as these would be entirely incompatible with that 
constitutional protection which a verdict of acquittal gives to 
a prisoner. If the criminal judge may refuse to receive a 
verdict in a criminal case because it is manifestly against the 
evidence, the judge must, of course and from necessity, be 
authorized to determine the questions of fact for himself, so 
that his opinion of the facts and not the opinion of the jury 
must ultimately prevail. What becomes of the constitutional 
guaranty of a verdict of acquittal, if the judge may refuse to 
receive or record the verdict, because in his opinion it is 
against evidence ? 
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Sir Matthew Hale expounds the law somewhat differently 
from Hawkins and Bacon on this point. He goes no farther 
than to say that “if the jurors by mistake or partiality give 
their verdict in court, yet they may rectify their verdict before 
it is recorded, or by advice of the court go together again and 
consider better of it, and alter what they have delivered.”’ 
(Hale P. C. p. 810.) And Chitty, following Hale, says, 
that “if the jury, through partiality or mistake, deliver an 
improper verdict, the court may, before it is recorded, desire 
them to reconsider it, and recommend an alteration.”” This 
language is so loose and general that it hardly needs any 
particular criticism in connection with the particular history 
of the case we have under consideration. It is not necessary 
for us to inquire how far and up to what times mistakes may 
be corrected by jurors. These positions of Hale and Chitty 
are based upon the authority of Plowden, who is also refer- 
red to by Bacon and Hawkins. The case in Plowden (Saun- 
ders v. Freeman, Plow. C. 209) is not a criminal proceed- 
ing, and therefore has really nothing to do with the principle 
asserted as applicable to criminal trials. It was a case where 
the jury rendered a privy verdict, and afterwards in open 
court changed it; and the verdict delivered in open court 
was sustained. In the course of the decision, it was inciden- 
tally said by the court of Crown’s Bench that, “‘ even in court, 
if the jury pronounce a verdict, they may change it, if they 
have mistaken it, or if it was not full in law, or for any other 
reasonable cause immediately perceived; for it was said in 
the Lord Chief Justice Montagu’s time, one Archer was ar- 
raigned in the King’s Bench for felony of the death of a man, 
and the jury gave their verdict not guilty; and presently 
after they said they had mistaken themselves, and they said 
he was guilty; and this last was received and entered as the 
verdict. And in 11 Henry 4th, in conspiracy against two, 
the inquest found one guilty ; and it was there said that their 
verdict was contrary to itself, for a conspiracy can not be but 
between two at least; and if the one is not guilty, the other 
is not guilty ; for which reason they were sent back and af- 
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terwards they came again and said that both were guilty, and 
this was received as their verdict.” 

Now it is obvious that the instances put by the judges in 
Plowden, whether they would be allowed in England at this 
day or not, do not form any precedent for the course of pro- 
ceeding taken in the criminal court of St. Louis. Upon the 
bringing in of the verdict here, there was no suggestion by 
the jury, or any one of them, that any mistake was made; 
nor do any of the subsequent developments show that there 
was any mistake or misunderstanding as to the verdict agreed 
upon. And in relation to the conspiracy case, the judges 
said the verdict was “ contrary to itself ;” that it was contra- 
dictory, repugnant, and therefore insensible. One man could 
not be convicted of conspiracy; therefore the acquittal of 
one was virtually the acquittal of the other. The verdict 
we are considering is not subject to any objection like this ; 
but if it was, we are not prepared to say that such-a power 
could be exercised here as was exercised in the conspiracy 
case in England. Chitty says: ‘“ This is considered as bear- 
ing too hard on the prisoner, and has been seldom done in 
modern times, when the decision is in his favor.” Chief 
Justice Taylor, of North Carolina, very properly observes on 
this conspiracy case cited in Plowden and commented on by 
Chitty : “Some of the harsh rules of the common law, in 
relation to criminal trials, have been gradually softened by 
the improved spirit of the times; and this, among others, is 
relaxed in modern practice, where the jury bring in a verdict 
of acquittal. It is considered as bearing too hard on the 
prisoner and is seldom practiced. I think this course of pro- 
ceeding is fit te be imitated here, whenever a prisoner, either 
in terms or effect, is acquitted by the jury, and that in all 
such cases the verdict should be recorded.” (State v. Ar- 
rington, 8 Murph. 573.) 

The result of the authorities, in modern times at least, 
seems to be, that, when in a criminal trial a verdict is re- 
turned which is sensible and essentially responsive to the 
issue, the court has no other duty to perform in reference 
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to its reception except to have it recorded. According to 
ancient customs in England, and one which prevails in many 
circuits in this state—a very laudable and safe one — the 
clerk reads over the verdict to the jury, and calls their atten- 
tion to it thus: “ Gentlemen of the jury, hearken to your 
verdict while the court records it. You say, &., &., and 
so say you all.” This is the time for the correction of mis- 
takes, if any have been made, and this is the mode in which 
it should be done. (Regina v. Vodden, 6 Cox. C. C. 226; 
1 Bennett & Heard, Lea. C. C. 547.) 

If these principles be correct, we do not think there can be 
any question that the criminal court was wrong in giving 
the instruction which was given after the verdict came in and 
sending the jury back to reconsider their verdict. We do 
not speak of the propriety or impropriety of the instruction 
as an expression of opinion on the part of the court in refer- 
ence to a point of law; nor do we consider it of any conse- 
quence that the opinion of the court upon the facts was right, 
and that of the jury wrong. We suppose that only one inter- 
pretation could be placed upon the instruction, which the 
court gave after the verdict was rendered, by the jury or by 
any one else. It was certainly not the enunciation of any 
new principle of law which had escaped the attention of the 
court when the instructions applicable to the case generally 
were given ; on the contrary, it was a mere repetition, sub- 
stantially, if not in precise language, of the law which the 
court had already declared to the jury. The instruction was 
intended, we suppose, and must have been so understood by 
the jury, as an intimation to them that the verdict was not, 
in the opinion of the court, warranted by the testimony. The 
language of the court was: “ Gentlemen, I instruct you that 
if you find that the defendant wilfully and intentionally shot 
and killed the deceased with a pistol, there can be no mur- 
der in the second degree in the case.” The verdict brought 
in by the jury was a conviction of murder in the second 
degree, with a specification of the punishment. The court 
was of opinion that where the killing was wilful and inten- 
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tional, the offence would not and could not be murder in the 
second degree; and as in such cases usually, and in this case 
particularly, the question of accident or design was not left 
at all doubtful by the evidence, the court concluded that the 
verdict was wrong, and therefore called the attention of the 
jury to it, that they might alter it. We do not consider it 
important to inquire here whether the court was right or 
wrong in the conclusions arrived at, either of law or fact; 
nor whether the result of the action of the court in this par- 
ticular case did not tend to the administration of justice. 
We regard it as solely a question of principle-—a determina- 
tion of the true line of demarkation between the court and 
the jury. As such, it is important ; and it would be danger- 
ous and unsafe to allow a departure from fixed principles in 
criminal trials. Although the result in this case may be, 
abstractly considered, right ; although the prisoner may justly 
merit the punishment pronounced by the second verdict and 
final judgment of the court upon that verdict, yet the power 
exercised here to bring about this result may be exercised in 
other cases bearing a very different aspect. If the power 
does not exist, if it is substantially inconsistent with our con- 
stitution and laws, it ought not to be exercised in any case. 
There is no doubt that the verdict was one which was respon- 
sive to the issues in the case ; that it was a verdict therefore 
which the jury were competent to find, and that it was suffi- 
ciently formal to authorize a judgment on it, under the re- 
peated decisions of this court. It was a verdict of murder 
in the second degree, and therefore by implication an acquit- 
tal of murder in the first degree. After the court had sub- 
mitted the verdict to the counsel for the State and for the 
prisoner and no objections were suggested to it, there re- 
mained nothing but to have it read to the jury and ascertain 
whether it was assented to by all the jurors. In the absence 
of any dissent, their assent would be presumed and the ver- 
dict recorded. 

So far, we have considered the case up to the period when 
the jury retired a second time at the order of the court with 
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an instruction. The subsequent events of the trial undoubt- 
edly present questions of more difficulty. It seems that the 
jury returned a second time with the same verdict. At this 
stage of the proceedings, the jury were told by the court that 
it was desired by the counsel for the defence, and was per- 
haps proper, that their verdict should respond formally to the 
charge of murder in the first degree ; that it should in terms 
declare that they found the prisoner not guilty of murder in 
the first degree, but guilty of murder in the second degree if 
such was the verdict ; and with a view to ascertain whether 
such was their verdict, the court proceeded to ask the jury, 
if they found the prisoner guilty or not guilty of murder in 
the first degree? To this interrogatory the foreman re- 
sponded, “ not guilty of murder in the first degree ;” but one 
of the jurymen said that was not his verdict; that his opin- 
ion then was that the defendant was guilty of murder in the 
first degree, and that he had agreed to the verdict originally 
found as a compromise. Subsequent conversations between 
the court and the jury more clearly showed the dissatis- 
faction of the juror with the verdict and the result was a 
mistrial. 

Had this result occurred immediately upon the bringing in 
of the verdict, and upon the interposition of the defendant’s 
attorney, and without any interference on the part of the 
court, the case would have presented a very different appear- 
ance. But we must look at the condition of the case as it 
stood at the rendition of the verdict. Was the verdict re- 
sponsive to the issues, consistent with itself, sensible and 
capable of sustaining a judgment? If it*was, why the delay 
in recording it? If the delay in having it recorded, the in- 
struction of the court, the remanding of the jury and the 
subsequent conversations between the court and the jury 
had any influence in shaking the first determination of the 
jury, can the result, with any propriety, be regarded as a 
mistrial ? 

It is obvious that a court, by calling a verdict a paper, can 
can not change its real character; and it would seem to be 
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equally clear that a verdict, sufficient in itself and acquiesced 
in by the jury at the time it is rendered, can not be impaired 
by any delay in having it recorded. The intimation of a 
court, after the rendition of a verdict, of its impropriety upon 
the facts in evidence, will have weight with a jury. It is 
impossible to say that the opinion, evincing a plain dissatis- 
faction with the verdict, had no influence in producing the 
vacillation of the juror who ultimately dissented. As we 
have aiready said, we do not differ with the court upon the 
law-as declared in the instruction, nor do we deem it neces- 
sary to express any dissent from the conclusion on the facts 
which the criminal court seems to have reached; nor have 
we any doubt that the object of the court was to promote the 
ends of justice. The result attained may be more in accord- 
ance with the demands of this particular case than could be 
reached by entering a judgment on the original verdict. But 
we are of opinion that after the verdict was rendered, the 
subsequent instruction and remanding of the jury were erro- 
erroneous, and that the error was not cured or waived by the 
interposition of the defendant’s counsel. 

We shall, therefore, reverse the judgment and direct the 
verdict to be recorded. The criminal court will, of course, 
make the necessary changes in the record to conform it to the 
facts as certified in the bill of exceptions. 

Judge Ewing concurs. 


Scott, Judge, is in favor of affirming the judgment of the 
court below. 


——-+e20e+—— 


THe State, Respondent, v. Rametspurc, Appellant. 


1. Stealing committed in a dwelling-house is grand larceny irrespective of the 
value of the property stolen, and may be punished as such under the thirty- 
second section of the third article of the act concerning crimes and pun- 
ishments. (R. C. 1855, p. 577.) 
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Appeal from St. Louis Criminal Court. 


This cause was submitted to the jury upon the following 
among other instructions: ‘The distinction between grand 
and petit larceny lies in the value of the property stolen. 
Petit larceny is the larceny of goods under the value of ten 
dollars, and grand larceny is the larceny of property of the 
value of ten dollars and upwards ; but property stolen from 
a dwelling-house is the subject of grand larceny without re- 
gard to value, if of any value.” 


Wingate, for appellant. 
Mauro, (circuit attorney,) for the State. 


I. Larceny committed in a dwelling-house is grand larceny 
without regard to the value of the article stolen. The sec- 
tion specifies no other punishment than imprisonment in the 
penitentiary. ‘‘ May” is to be construed as ‘* must or shall.” 
(Sedw. on Stat. Law, 438; 9 Part. 390; 1 Pet. 64; 9 How. 
248; 4 Gilm. 29; 7 Ind. 122.) 


Scott, Judge, delivered the opinion of the court. 


The defendant was arraigned on an indictment for steal- 
ing in a dwelling-house. He was found guilty and sentenced 
to the penitentiary. 

The question raised on the trial was, whether, if personal 
property of less value than ten dollars is stolen in a dwelling- 
house, the thief can be convicted under the thirty-second 
section of the third article of the act concerning crimes and 
their punishments, which provides that if any larceny be 
committed in a dwelling-house or in any boat or vessel, or 
by stealing from the person in the night time, the offender 
may be punished by imprisonment in the penitentiary not 
exceeding ten years. The twenty-fifth section of the same 
article makes the stealing of personal property of the value 
of ten dollars and more grand larceny, which is punishable 
by imprisonment in the penitentiary. The thirty-first sec- 
tion, which immediately precedes that under which the de- 
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fendant was tried, makes stealing of personal property under 
the value of ten dollars petit larceny, an offence punishable 
by fine and imprisonment in the county jail. 

As the section under which this indictment was framed 
immediately follows that defining petit larceny, and as the 
statute declares that if “any larceny” be committed in a 
dwelling-house, the offender shall be punished “ by imprison- 
ment in the penitentiary,” it is obvious that the section em-. 
braces both grand and petit larceny. The same offence may 
be committed under circumstances which will greatly enhance 
its guilt. Property which is necessarily exposed to the depre- 
dations of offenders must be protected by severer punish- 
ment than that which may be guarded and protected. So 
those who would make a visit to a dwelling-house a screen to 
hide a theft, should be punished more severely than one who 
would steal the same thing found in a place calculated to 
create a temptation to do the act. The one act is indicative 
of a much more depraved disposition in the offender than 
the other. The judgment is affirmed. Judge Ewing con- 
curs; Judge Napton absent. 


LINDELL e¢ al., Respondents, v. McLAauGuHuin e¢ al., Appel- 
lants. 


1. There may be an estoppel in pais as to the boundary line between two ad- 
joining proprietors although no express agreement may have been made 
between them as to the location actually made; nor is it essential that the 
proprietor claiming the benefit of the estoppel should enclose up to the 
line ; it is sufficient, if it would work a practical fraud upon him, to allow 
the other to disturb a location made, and acquiesced in, by himself. 

2. The doctrine that possession of part is possession of the whole is inapplica- 
ble to such a case. 


Appeal from St. Louis Land Court. 


The facts in evidence in this cause sufficiently appear in 
the opinion of the court. 
The following are the instructions given for the plaintiffs 
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alluded to below in the opinion of the court: “1. If the 
jury find from the evidence that the land in dispute is em- 
braced within the tract claimed by the plaintiffs under Fry 
as described in the deed given in evidence, and if they find 
that under that deed and immediately following its date, 
down to the commencement of this suit, the plaintiffs had 
actual possession, by enclosure of the greater part of the 
tract, claiming the whole tract, the law imputes to them the 
possession of the whole tract, though part of it may be be- 
yond the enclosure ; and that possession is good as against 
the defendants unless they prove open, notorious, actual, 
adverse possession in themselves or another, for twenty con- 
secutive years prior to the commencement of this suit. 2. 
The fence, in order to become an estoppel to plaintiffs’ action, 
must have been built as a dividing fence between Fry and 
Lucas, or between plaintiffs and Lucas, and must have been 
mutually agreed upon as such between the plaintiffs and 
Lucas or Fry and Lucas, and the burden of proving said 
facts is upon the defendants. If the plaintiffs built their 
fence to enclose their land in whole or in part, and, by acci- 
dent or mistake as to their true lines, left out a part thereof 
on the west to which they had a title by deed, such fence 
and the building thereof by plaintiffs, and the possession of / 
the land so fenced, form no estoppel against the lain 
claiming and recovering their true lines in this suit accerd- 
ing to their deed. 3. If a party, in enclosing his land, erro- 
neously or mistakenly leaves out of his enclosure a portion 
thereof, this is no evidence of any estoppel to bar him from 
claiming according to the extent of his true title. 4. The 
taxes paid by James H. Lucas, the tax receipts therefor, and 
the entries in the assessor’s books of the lands assessed to the 
Lindells adjoining the premises in question, are not any evi- 
dence affecting the title to the premises in question, and are 
not any evidence of estoppel against the claim of the plain- 
tiffs to the premises in question in this suit. 5. The verbal 
declarations of the plaintiffs, or either of them, as to the ex- 
tent of their tract, made to any other person than John B. 
3—VOL. XXX. 
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C. Lucas or James H. Lucas, are wholly inadmissible to 
affect the question of title or boundary to the premises in 
question, and the jury is instructed to disregard the same. 
Such verbal declarations do not in any manner estop the 
plaintiffs from claiming the true lines of their tract. 6. If 
the jury find for the plaintiffs they will also assess as dam- 
ages against the defendants the rents and profits of the prem- 
ises in question from the time of the commencement of this 
suit and the monthly value of the rents and profits thereof.” 


Glover Richardson, for appellants. 


I. There was clearly an estoppel in pais. All the ele- 
ments constituting an estoppel in pais exist. 1st, an admis- 
sion inconsistent with the claims offered to be set up; 2d, 
action by the other party upon such admission ; 3d, an in- 
jury by the withdrawal of the admission. The first instruc- 
tion was calculated to mislead the jury. The question of 
time did not enter into the case. The verbal declarations 
were improperly ruled out by the instruction No. 5. The 
instruction given was erroneous. (1 Greenl. Ev. § 207; 
26 Verm. 373; 7 Cow. 762; 12 Wend. 423; 7 Johns. 238; 
9 Barb. 618.) It is not necessary that there should be an 
express agreement. (12 Wend. 180; 18 Wend. 157; 9 
Johns. 99; 11 Johns. 122; 16 Mo. 273.) 


B. A. Hill, for respondents. 
Napton, Judge, delivered the opinion of the court. 


The instructions given for the plaintiffs in this case were 
not, in our judgment, calculated to lead to a proper adjust- 
ment of the controversy. 

The first instruction is a mere abstraction, outside of the 
facts in evidence, and tending to throw no light upon the 
questions really contested. The legal principle asserted is 
undoubtedly correct, but it has a tendency to withdraw the 
investigations of the jury from the defence which is relied 
on. The case was not one of a proprietor taking possession 
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of a part of his tract and claiming the whole. The case at- 
tempted to be made out by the defendants was of an indis- 
puted possession of the plaintiffs,of what they supposed to be 
their whole tract, and an entire absence of any claim to any- 
thing outside of their actual enclosure. Whether the plain- 
tiffs were entitled to go beyond their enclosure and claim 
and recover according to their lines as designated in their 
deed, under the circumstances and facts in evidence, was the 
point to be determined, and the instruction furnishes no 
guide to the determination of this question. 

The second instruction is directed to the questions at issue, 
and the general proposition asserted in its first clause may 
be conceded to be correct. The objection to this instruction, 
as well as to the three instructions which immediately follow, 
is, that they select detached facts, and pronounce each sepa- 
rate fact insufficient in law to sustain the defence, without 
determining upon their effect as a whole and continuous, 
connected transaction. 

To understand the points of law presented by the record, it 
is necessary to refer to the main facts, which appear to be 
these. Jeremiah Conner may be considered the original 
owner of the common field lot or forty arpent lot, concerning 
a portion of which this dispute has arisen. In November, 
1821, Conner conveyed the west half of this lot to Col. 
O’Fallon, and in June, 1824, the east half was conveyed to 
one Fry, who immediately took possession of his half and 
enclosed it. The plaintiffs purchased from Fry’s administra- 
tor in 1825 or 1826, and a deed was made to them in 1827. 
In 1828 or 1829 they put up in place of Fry’s fence a more 
substantial and permanent enclosure, made of posts and 
rails—the posts being of cedar. In 1824, O’Fallon conveyed 
one arpent on the east end of his half of the forty arpent tract 
to Judge Lucas—the sale having been made a year or two 
before this. O’Fallon conveyed to the Finneys about ten 
arpens in 1831, west of and adjoining to the one arpent pre- 
viously sold to Lucas. The sale to the Finneys had taken 
place two years before the deed was made, and they had en- 
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closed their land as early as 1829. All these sales and loca- 
tions under them, by O’Fallon to Lucas and the Finneys and 
to others, were made with reference to the western fence of 
the plaintiffs as being the true division line of the tract. 
More accurate surveys, however, made before this suit was 
instituted, showed that the original tract contained more. 
than forty arpens; that Fry’s division line or fence, adopted 
by the plaintiffs, was nearly two arpens east of the true divi- 
sion line, although it was twenty arpens west of the eastern 
line of the tract. The arpent purchased by Lucas, now the 
subject of this suit, was never enclosed by him or by his rep- 
resentatives, but the lot purchased by the Finneys and loca- 
ted-just one arpent from the western fence of the plaintiffs 
was not only enclosed, but was covered by large and valua- 
ble improvements made long before this suit was brought; 
and such was also the case with reference to portions of 
O’Fallon’s half of the tract west of the Finneys. Judge 
Lucas had exercised such acts of ownership over the vacant 
space of ground between the plaintiffs and the Finneys as 
paying the taxes on it, causing the ravines on it to be filled 
up, protecting it from nuisances. It was immediately in 
front of his residence and formed an open passway from his 
gate to the old St. Charles road. The lot was purchased by 
him as an outlet to this road—as stated by Col. O’Fallon, his 
vendor—and the lines were pointed out to him by O’Fallon. 
There was no evidence of any personal communication be- 
tween the plaintiffs or Fry and O’Fallon, Lucas or the Fin- 
neys relative to these lines. There was evidence to show 
that the plaintiffs were perfectly aware of Lucas’ claim to the 
vacant arpent. 

Upon this state of facts, it is apparent that the mistake 
made in the original survey, or practical location of the plain- 
tiffs’ lot, has occasioned a loss of one arpent or more to the 
plaintiffs or the defendant ; and the question substantially is, 
who must bear this loss ? 

In Rockwell v. Adams, 7 Cow. 761, it was said: “It is 
not necessary, in order to make an actual practical location 
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control the courses and distances in a deed, that the party 
making such location, or subsequently recognizing it, should, 
in all cases, know that the effect of it would be to give him 
less land than he would otherwise be entitled to; nor that 
there should be an express agreement to abide by such line. 
An acquiescence for a length of time is evidence of such 
agreement. Where the line has been acquiesced in for a 
great number of years by all the parties interested, it is con- 
clusive evidence of an agreement to that line.” This case 
was before the supreme court again in 6 Wend. 469, and 
finally settled by the court of errors in 16 Wend., where 
the chancellor intimates, as a proper modification of the ori- 
ginal opinions of the supreme court, that the length of time 
during which the acquiescence must continue ought to be 
such as would bar a right of entry under the statute of lim- 
itations ; or there should be an express or implied agreement 
to the erroneous line; or the cause must be one in which a 
correction of the line would result in great injustice to the 
party acquiescing, brought about by the conduct and lan- 
guage of the party making the erroneous location. 

In Dibble v. Rogers, 13 Wend. 539, it is said that long 
acquiescence in an erroneous location would authorize the 
jury to find that the plaintiff had agreed to a location dif- 
ferent from that given by his deed; and, whether he knew 
his rights or not, such location and acquiescence would con- 
clude him. 

The plain and simple principle of natural equity, which 
lies at the foundation of these New York decisions and con- 
stitutes, in truth, the main reason for the various modifica. 
tions of what have been termed estoppels in pais, is that, 
where a man misleads another by his acts or words, so as to 
occasion an expenditure of money on the part of the latter, 
the former will not be allowed to change his assertions or 
claims to the detriment of the person misled. It is a prac- 
tical fraud, although no fraud may be intended, to permit 
this to be done. 

Two circumstances in the present case seem to be relied 












































34 ST. LOUIS. 


Lindell v. McLaughlin. 








on to preclude the defendants from the benefit of the estop- 
pel set up—the absence of any express agreement between 
the plaintiffs and Lucas concerning the line, and the fact 
that Lucas never enclosed his lot. 

In what respect would proof of a positive agreement, be- 
tween Lucas and the plaintiffs, as to the erroneous division 
line between them, have altered the case? If the plaintiffs 
fixed the line and the defendants acquiesced in it, how could 
the plaintiffs bind themselves more effectually? <A positive 
agreement might place the defendants under stronger obliga- 
tions to abide by the line if it had been their interest to dis- 
turb it, but it is hard to see how the plaintiffs could do more 
than they have done. If they had communicated with Judge 
Lucas in person and informed him of what they had done, 
and their reasons for so doing, and pointed out the fence on 
the western end of the enclosure as their line, would the 
case have been at all changed in any material point? A 
man’s actions are generally more relied on than his decla- 
rations. 

It would be strange if the failure of Judge Lucas to enclose 
this ground, purchased as it seems to have been for the very 
purpose of being left open, should have the effect of depriving 
his representatives of a defence to which, under other cir- 
cumstances, they might be entitled. We, of course, have no 
reference to the effect which an enclosure by a fence would 
have had upon the case considered with respect to the statute 
of limitations. We are considering the case solely with refer- 
ence to the effect of the acts and declarations of the plaintiffs 
upon the defendant’s rights. In this point of view, of what 
use would a fence have been to Lucas? How would the 
case have been altered? The only purpose a fence or enclo- 
sure could serve would be to apprise the Lindells that he 
(Lucas) claimed the lot. But may not the knowledge of the 
defendants of this fact be proved by other circumstances as 
well ? 

The fact which, in our judgment, has the most significant 
bearing upon the decision of this case, is the total loss of the 
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entire lot to Lucas’ representatives, which inevitably results 
from the correction of the division line now. Undoubtedly 
such a result, if fairly attributable to any act or negligence 
of Lucas and not produced by any conduct on the part of the 
Lindells or their vendor, could not and ought not to be rem- 
edied by doing injustice to the plaintiffs. But if this line 
was established by the Lindells, or by Fry, their vendor, 
nearly thirty years before the institution of this suit; if 
O’Fallon and his vendees were governed in their locations 
and improvements by this line; if a change of the line now 
is to have the effect of destroying Lucas’ title entirely, and 
but for the statute of limitations producing heavy losses to 
all the purchasers under O’Fallon of the west half of the 
tract, what injustice is there in confining the plaintiffs to a 
line fixed by themselves and acquiesced in by all parties for 
a period exceeding that required by the statute of limita- 
tions to give title ? 

The judgment is reversed and the case remanded. The 
other judges concur. 


WILLARD, Respondent, v. MILLERS’ AND Manuracturers’ In- 
SURANCE Company, Appellant. 


1. Where the freight list of a steamboat on a proposed trip or voyage is in- 
sured against a total loss only, the policy will cover the freight pending at 
the time of loss, although some freight may have been previously earned 
by the delivery of goods at intermediate ports. 

2. If a steamboat, whose freight list is insured against a total loss only, meets 
with a disaster upon the contemplated trip, and can not be repaired in a 
reasonable time to transport the cargo, and the master is unable to send the 
cargo forward to its place of destination for a sum less than the original 
freight, there will be a total loss on freight within the meaning of the policy. 


Appeal from St. Louis Court of Common Pleas. 


This case has heretofore been before the supreme court. 
(See 24 Mo. 561.) It was a suit on a policy of insurance 
against a “total loss only” on the freight list of the steam- 
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boat Cataract on a trip from St. Louis to New Orleans. The 
defence was that the loss was not total ; that pro rata freight 
had been received by the plaintiff. The boat descending the 
river struck a snag about one hundred and forty miles below 
St. Louis and was badly damaged. A large part of the cargo 
was put upon the bank, a part was sent forward to Cairo by 
another boat, and the boat returned to St. Louis with the 
remainder. A portion of the goods thus brought back was 
put up at auction by the agent of the underwriters, and out 
of the proceeds of the sale the agent handed over to the 
plaintiff between four hundred and five hundred dollars. 
This, it is claimed, was received as freight pro rata. 

The court gave the following instructions, at the instance 
of plaintiff: “1. Even though the jury may believe that 
after the injury to the Cataract, plaintiff could have procured 
or did progure another boat to transport the said cargo to 
the port of destination, this fact constitutes no bar to his 
right to recover in this action. And if the jury find that by 
such injury to the Cataract, she was so injured and disabled 
that she could not pursue her said voyage, and could not 
with ordinary exertions have been repaired in a reasonable 
time, so as to pursue her voyage with said freight, this was a 
breaking up of said voyage. 2. If the jury find for the plain- 
tiff, they will assess the damages which they believe from the 
evidence have been sustained, and they may find interest also 
on such amount from the time of the commencement of the 
suit.” 

The defendant asked the court to give the jury the follow- 
ing instructions, all of which the court refused: “1. That it 
is necessary, in order that there should be a recovery by the 
plaintiff on the policy in this action, that there should have 
been a total loss of freight. 2. If the plaintiff has received 
any sum by way of pro rata freight on the cargo for the voy- 
age, he can notrecover. 3. If the jury find that the plaintiff 
has received full freight on any part of the cargo for the 
whole voyage, he can not recover. 4. The receipt by the 
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plaintiff of any sum of money towards the freight list insured, 
for the voyage insured against, converts the loss from a total 
into a partial one; and if the loss were partial and not total, 
the plaintiff can not recover. 5. If the vessel containing the 
cargo of which the freight was insured could have been re- 
paired in time to resume and complete the voyage insured 
upon before the cargo would have been so deteriorated by the 
retardation or delay of the voyage as to render it incapable 
of earning freight, the plaintiff can not recover. 6. The 
cargo would not have been incapable of earning freight so 
long as it remained specifically the same, and of greater 
value than the sum to be paid as freight thereon. 7. The 
cargo would not be incapable of earning freight so long as 
any part thereof remained specifically the same, and of the 
same or greater value than the sum to be paid as freight 
thereon. 8. If the cargo, upon the injury to the Cataract, 
could have been transferred and sent forward to its destina- 
tion for a less sum than the amount of freight for the whole 
voyage from St. Louis to New Orleans, but the master of the 
Cataract, from whatever cause, failed or neglected to send it 
forward, then he is not entitled to charge the underwriters as 
for a total loss of freight, and the jury must find for the de- 
fendant, even although they may find that according to the 
arrangement actually made for sending the cargo forward, a 
sum equal to or greater than the original freight was agreed 
to be paid to the boat taking the cargo from Devil’s Island to 
New Orleans. 9. If the loss of freight sustained by the plain- 
tiff has been partial only, and not total, the plaintiff can not 
recover.” 


Gantt, for appellant. 


I. All idea of liability for merely partial loss was excluded 
by the policy. It must be an actual total loss. (24 Mo. 
566 ; 8 Cranch, 47; 2 Phill. § 1766-7, 1756.) The freight 
list of a vessel is an entire thing. The failure to earn any 
freight is necessary to constitute a total loss of freight. The 
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loss in the present case was only partial. (6 Taunt. 383; 
Marsh, 226; 3 Sumn. 221; 3 Johns. Cas. 93; 1 Johns. 205 ; 
8 Johns. 321; 2 Pick. 104; 23 Pick. 405; 2 Phill. on Ins. 
§ 1488-9, 1440, 1450, 1633-9, 1640-3, 1767; 2 Maule & S. 
278, 871; 3 Caines, 108; 3 Sumn. 221; 7 East, 38 ; 2 Marsh. 
R. 432; 7 Taunt. 154; 3 Wash. C. C. 256; 8 Cranch, 39; 
2 Louis. 482; 5 M. & S. 47; 16 East, 214; 3 Mas. 429; 1 
Sto. 342; 14 Johns. 188; 9 Johns. 9; 2 Duer, 204; 24 Mo. 
561.)- Ifa vessel be damaged, but is repairable so as to be 
able to complete her voyage in a reasonable time and so earn 
freight, the master is bound to do this, and if he fail to do 
this the underwriter is discharged. The court erred in 
refusing the instructions asked. 


Hudson & Thomas, for respondent. 


I. The breaking up of the voyage amounted to a total loss 
on freight. (8 Phill. on Ins. § 1142, 1630, 1485; 3 Johns. 
Cas. 93.) The fact that some pro rata freight money was 
received does not affect the question of a total loss. It was 
in the nature of salvage. (2 Phill. on Ins. § 1680-3; 15 
Mass. 345; 24 Mo. 561.) 


NapTon, Judge, delivered the opinion of the court. 


This case was before this court in 1857 and the decision of 
the court is reported in 24 Mo. 561. Two of the present 
judges were not then on the bench, and it is proposed now to 
state the conclusions to which they have arrived upon the 
points presented by the record. 

It is stated in Phillips on Insurance that “an indefinite 
detention of the ship, or one for so long a period as to break 
up the voyage, is a total loss of freight.”” The same author 
defines a partial loss of freight to be occasioned “by the 
loss of the ship after a part of the voyage is performed, which 
makes it necessary to hire another ship to carry on the cargo 
to the port of destination in order to earn freight ;” and he 
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says further that “when freight pro rata is earned this is a 
case of partial loss.” (§ 1440.) 

If the voyage is entirely broken up by the loss of all the 
goods, or by the destruction of the vessel, or by its incapacity 
to perform the voyage occasioned by any of the perils insured 
against and the impracticability of sending the goods on in 
another vessel on such terms as would enable pro rata freight 
to be earned, the loss is total. Marshall, in his work on In- 
surance, says: If, by any accident or misfortune, the ship be 
prevented from proceeding on her voyage, and the voyage be 
thereby lost, this is a total loss, not only of the ship and 
freight, but also of the cargo, if no other ship can be pro- 
cured to carry it to its port of destination.” (2 Marsh. on 
Ins. 585.) In Manning vs. Neunham, 2 Campb. 624, a case 
since regarded as having gone too far in favor of the assured, 
Lord Mansfield is reported to have said: “If by the perils 
insured against the voyage be lost and gone, it is a total loss, 
otherwise not. The ship received an irreparable hurt, within 
the policy, which drove her back to Tortola, where only two 
ships could be had, both together not capable of taking the 
whole of the cargo on board. The voyage was so completely 
lost, that no ship could be got, and the insured were unable 
to send that part of the goods which they had purchased 
forward to England, and yet nobody bought but to send to 
England. Jf the voyage could have been continued in ano- 
ther ship, there might have been freight pro rata. But it 
was admitted that there was a total loss on the freight, be- 
cause the ship could not perform her voyage, and the in- 
sured were not to wait till ships could be had.” 

In a work on insurance by Arnould, a total loss of freight 
is thus defined. “If the freight insured be the hire of a ship 
for an entire voyage, under the terms of a charter party, so 
that no freight is payable except on the arrival of that partic- 
ular ship at the port of destination outward, or at the home 
port, then if such arrival of the ship be rendered impossible 
or hopeless, either by her foundering at sea, or being justi- 
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fiably sold as irreparable in the course of the voyage, this 
ought, on principle, to be an absolute total loss of freight, 
quite irrespective of all questions as to the state of the cargo. 
Where, on the other hand, the earning of the freight insured 
is not thus made to depend on the arrival of the ship under 
the charter party, but on the delivery of the goods according 
to the terms of the bill of lading, the chance of the ship’s 
arrival would seem to be less important, as the criterion of 
the right to recover a total loss on freight without notice of 
abandonment, than the chance that the goods may be for- 
warded so as to earn freight by another ship; in such cases, 
accordingly, if, although the original ship be wholly destroyed 
or justifiably sold as irreparable, yet the cargo is preserved 
in such a state that it may be sent on, so as to earn freight, 
by a substituted ship, it would seem that the assured, in 
order to recover as for a total loss on freight, ought on prin- 
ciple to give notice of abandonment.”’ (2 Arnould on Ins. 
1043.) 

We understand these authorities to maintain that where a 
part of the voyage has been performed and the master sends 
on the goods by another ship at a price less than the whole 
freight, then freight pro rata is earned and the loss is only 
a partial one ; or where the shippers receive the goods at the 
place where the ship is disabled, paying pro rata freight, the 
loss is only a partial one. (Everth et al. v. Smith, 2 M. & 
8. 278; Hunt v. Royal Ex. Co. 5M. & 8S. 47; McCarthy v. 
Abel, 5 East, 388.) 

But it does not follow from these positions that the earn- 
ing of any freight discharges a policy which protects against 
total loss only. If such a construction was necessary, it is 
plain that a clause of this kind in our river policies would 
make them perfectly useless as indemnities. There is hardly 
a boat engaged in the navigation of our western rivers but 
trades with a great many intermediate points or landings be- 
tween the port from which she sets out to the port of ulti- 
mate destination; and if a delivery of a single package at 
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the first landing reached, with a receipt of the freight there- 
for, discharges the underwriters upon the principle that pro 
rata freight has been earned, the policy would be a mere 
fraud. But the true construction of such policies is, that 
they cover the freight pending at the time of the loss, and 
the loss is total or partial with reference to such freight only, 
without regard to freight that has been previously earned. 
So far as that is concerned, the policy has accomplished its 
purpose and is at an end. Such freights are no longer at 
risk and the insurers of course are no longer responsible for 
them, since they have been earned and paid. But the policy 
still attaches to the freight not earned. (2 Phillips on Ins. 
§ 1499, 1647 ; Livingston v. Col. Ins. Co. 3 J. R. 49.) 

The principal ground of defence in this case is, that there 
was pro rata freight earned, and consequently the loss was 
only a partial one, and an instruction was asked upon this 
point. 

The only evidence upon which such an instruction could 
be based was the testimony of Capt. Eaton, who stated that 
he received a portion of the damaged goods brought back in 
the Cataract; had them put up at auction, and from the 
proceeds handed over to Capt. Willard $487.35. Captain 
Eaton was the agent of the underwriters, and he understood 
that the money paid was for pro rata freight, and such also 
he believed to be the understanding of Capt. Willard. 

It is very clear that no pro rata freight was earned by the 
Cataract ; for the delivery of the damaged goods at St. Louis, 
not to the shippers or consignees, but an agent of the board 
of underwriters, did not entitle the Cataract to any pro rata 
freight. There are cases in which goods may be retained 
after a disaster has occurred, and the carrier may insist on 
taking them on after time for repairs has elapsed, and refuse 
to deliver them up to the shippers or consignees without pay- 
ment of pro rata freight, or in some cases without payment 
of the entire freight. But no case of this kind was made out 
or attempted to be proved at the trial. It was not pretended 
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that the Cataract was in a condition to insist on a retention 
of her freight, or that she could be repaired in time to finish 
her trip. On the contrary, the voyage was abandoned and 
broken up, and the Cataract did not leave the docks for sev- 
eral months after the accident. She brought back a portion 
of the damaged goods to St. Louis, where they were sold at 
auction, and from the proceeds of which the agent of the 
underwriters paid a portion to the plaintiff. 

But can the underwriters, by such a payment, convert a 
total into a partial loss? The question is, what was the con- 
dition and responsibilities of the parties after the voyage was 
abandoned? Undoubtedly the plaintiff had a right to receive 
a part payment of his claim in satisfaction of his entire de- 
mand, and if his conduct could be so construed that would 
be another ground of defence. But no such defence was 
pretended. It is evident that Capt. Willard had no thought 
of relinquishing any portion of his claim against the under- 
writers by receiving the four hundred and eighty-seven dol- 
lars, whether he regarded it as pro rata freight or salvage. 
That no pro rata freight was due, is plain, and that the un- 
derwriters can not, by simply calling a payment made by 
them pro rata freight, make it such, is equally clear. The 
money was either for salvage or was a mere gratuity, and 
can the underwriters by a mere gratuitous payment to the 
assured, set up such payment as a bar to a larger sum, which 
without it would be clearly due? Here is a claim, we will 
assume, against the underwriters for a total loss, and their 
agent hands over to the assured a sum of money, which he 
calls pro rata freight, and this, it is urged, converts the total 
loss into a partial one. If this be so, it is always in the 
power of the insurer to give a character to the loss adapted 
to his own interest. Suppose this sum had not been paid, 
would the assured have any claim upon the underwriters for 
it as pro rata freight? Whether the money is paid or not 
paid, the claim is of the same character, and the case is not 
at all altered by the fact of payment or refusal to pay. The 
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question is, was any pro rata freight due or earned? and if 
that is answered in the negative, it matters not what pay- 
ments have been made by the underwriters in determining 
the character of the loss. 

Our conclusion is, that the instructions asked by the de- 
fendant on this point were abstractly correct, but had no 
application to the testimony, and their refusal could there- 
fore produce no prejudice. The instructions, if given with 
the necessary explanations of the character and effect which 
the law would impart to the payment made by the defen- 
dant’s agent, would have led to the same result. 

Where nothing has been done towards earning freight by 
the goods being carried on in the same or another vessel, or 
by the shippers electing to receive them at an intermediate 
port in preference to having them delivered at the port of 
destination, there is nothing to abandon. The loss is total. 
(2 Phillips, § 1501; 4 Bingh. 388.) 

The eighth instruction, in relation to the duty of the plain- 
tiff in sending forward the goods, was properly refused, as 
there was no evidence to support it. The goods were sent 
forward in another boat, so many of them as were in a con- 
dition to be reshipped, but at a price which left nothing to 
the assured. There was no evidence that the goods could 
have been shipped upon better terms. 

Under the instructions given, the jury found that the boat 
was disabled, by one of the perils insured against, from pur- 
suing her voyage within any reasonable time. As the goods 
were actually sent on, (whether it was the duty of the insured 
or not to have done so,) and no pro rata freight was earned, 
we do not see that the refusal of the court to give the instruc- 
tions asked could have changed the result. We shall there- 
fore affirm the judgment. Judge Ewing concurs. 
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Tue State, Respondent, v. Gavner, Appellant. 


1. The twenty-first section of the ninth article of the act concerning crimes 
and their punishments (R. C. 1855, p. 642) is properly invoked by an ac- 
cused person only after trial and conviction ; the accused should be tried 
as if he were an adult, and afterwards, upon suggestion, the court should 
ascertain the age, and if he be found to be under sixteen years of age, the 
court should adjust the punishment in accordance with the statute. 


Appeal from St. Louis Criminal Court. 
J. W. Sharp, for appellant. 


Mauro, (circuit attorney,) for respondent. 
Scott, Judge, delivered the opinion of the court. 


The defendant was indicted for grand larceny and con- 
victed. The question in this case arises under the twenty- 
first section of the ninth article of the act concerning crimes 
and their punishments, which provides that whenever any 
person under the age of sixteen years shall be convicted of 
any felony, he shall be sentenced to imprisonment in a coun- 
ty jail not exceeding one year, instead of imprisonment in 
the penitentiary as prescribed by the preceding provisions of 
this act. 

On the trial a witness testified that he had been sitting in 
the court-room and a few moments before had been asked by 
the attorney for the defendant what he thought was the pro- 
bable age of the prisoner, and, without any knowledge of the 
object in putting to him the question, he had answered him 
that he thought the prisoner was between fifteen and sixteen 
years of age; that he had no acquaintance with the prisoner 
and had never seen him before; that this was his opinion based 
upon a view of the prisoner, with whom he had no acquaint- 
ance nor any means of knowing his age. This was all the 
evidence in the cause. The court thereupon instructed the 
jury that the only question for them to decide was the age 
of the prisoner and the assessment of the punishment, the 
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larceny of the goods, their value and ownership being admit- 
ted by the defendant; that if they believed the defendant 
was under sixteen years of age, they would so state in their 
verdict and assess his punishment by imprisonment in the 
county jail not exceeding one year; and if they found him 
over sixteen years, they would assess his punishment by im- 
prisonment in the penitentiary for a term not less than two 
nor more than five years. And the court further instructed 
the jury that they could view the prisoner in ascertaining 
his age, and from the evidence of the witness and their view 
of him as he sat in court, they would form their opinion and 
judgment as to his age. This instruction was excepted to. 

The proper construction of this act, as I conceive, requires 
that the prisoner should be tried as though he was an adult, 
and if he is convicted his punishment will be assessed ac- 
cordingly, and afterwards, upon suggestion, the court will 
ascertain his age, and if he is found to be less than sixteen 
years, will adapt his punishment to his age in pursuance to 
the statute. This seems necessary for the protection of per- 
sons of the age mentioned in the statute. If one under the 
age of sixteen should be tried for a felony, and the fact that 
he was under sixteen years of age should be overlooked dur- 
ing the trial, if he is regarded in the light of an adult, would 
not he lose the benefit of the statute or be much embar- 
rassed in afterwards obtaining its protection; or may not 
offenders fail to make the defence and after a conviction 
seek a new trial on this ground ? 

This provision is for the protection of persons of tender 
years. Inspection may be necessary in order to ascertain 
the age. How will the verdicts of jurors be controled if the 
jury determines from inspection? The execution of this law 
may be more safely confided to the judges than to juries. 
No court would suffer a person entitled to the protection of 
this section to undergo the punishment of an imprisonment 
in the penitentiary. 

This seems the proper construction of the statute. Its lan- 
guage is that no person convicted of a felony under the age 
4—vVOL. XXX. 
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of sixteen years shall be sentenced by the court to imprison- 
ment in the county jail, &c. This presupposes that the con- 
viction and the assessment of the punishment in the peniten- 
tiary are before the court. The court sentences and not the 
jury, and if the court, by inspection of the prisoner or any 
other sufficient evidence, is satisfied of his exemption from 
the punishment assessed, it will adapt the punishment to 
his age. 

The matter of the prisoner’s age was not brought by any 
suggestion to the attention of the court; indeed, from what 
had taken place, it may well be supposed that it was deemed 
wholly unnecessary, as there was no evidence, or at least any 
that was entitled to any weight, that the prisoner was under 
sixteen years of age. 

I am in favor of affirming the judgment. Judge Ewing is 
in favor of affirming the judgment. Judge Napton absent. 


WaALuincrorp et al., Respondents, v. Home Mutuat Fire 
AND MARINE INSURANCE Company, Appellant. 


1. In order that a policy of insurance may be binding upon the insurer, it 
must be accepted by the insured. 

2. The charter of a mutual fire insurance company declared that the appli- 
cant for insurance “shall, before he receives his policy, deposit his promis- 
sory note, &c., a part not exceeding ten per cent. of which shall be imme- 
diately paid.” The by-laws provide that “policies shall take effect at 12 
o’clock, noon, on the day of approval at the office of the company, and shall 
be binding thereafter, provided the premium or ten per cent. tax on the 
premium note has been paid,” and that “ten per cent. of the premium note 
shall be paid in all cases and endorsed on the policy.” Held, that the giv- 
ing of the note and payment of the prescribed ten per cent. were condi- 
tions precedent to the taking effect of a policy. 


Appeal from St. Louis Court of Common Pleas. 
The facts in this case sufficiently appear in the opinion of 


the court. At the instance of the plaintiffs the court gave 
the jury the following instruction: “1. If the jury find from 
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the evidence that the plaintiffs applied to the defendant for 
insurance on the property and for the sum set forth in the 
petition, and at the time executed their promissory note in 
blank to be filled up and retained by defendant for such sum 
of money as the said defendant should fix as the premium 
upon the insurance applied for; that the said defendant ac- 
cepted said application, filled up said note for the premium 
and retained the same; that said defendant executed its poli- 
cy in favor of plaintiffs for the sum and on the property 
described in the petition, and that said policy was sent to de- 
fendant’s agent at Weston for delivery to plaintiffs; that 
said policy was received by said agent for a reasonable length 
of time before the fire, and that plaintiffs, before the fire and 
after the receipt of said policy by said agent, applied to him 
for said policy and was willing and ready to pay such portion 
of said premium or per centage on the premium note as de- 
fendant might properly require ; that the property mentioned 
in the petition was destroyed by fire as in said petition alleg- 
ed, then they will find for plaintiffs in the sum claimed, less 
ten per cent. on the amount of the premium note.” 

The court gave the following instructions at the instance 
of defendant: “2. The plaintiffs are not entitled to recover 
unless the jury believe from the evidence that plaintiffs ac- 
cepted and consented to the rate and terms of insurance pro- 
posed by defendant before the fire. The acts and declara- 
tions of the plaintiffs and of the witness Bird after the fire 
are not competent evidence in this case and should be disre- 
garded by the jury.” 

The court, at the request of the jury for further instruc- 
tions, gave the following: ‘3. If the application of the plain- 
tiffs for insurance was sent to the defendant by its agent, and 
at the same time a blank premium note signed by the plain- 
tiffs was sent to be filled up for such sum, or at such rate of 
insurance, as the defendant should fix ; and if the application 
of the plaintiffs was accepted by the defendant, and the pre- 
mium note was filled up by the defendant and the policy 
issued, then the plaintiffs were insured from the time the 
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note was filled up and the policy issued, although it was not 
yet delivered to the plaintiffs. 4. By the instructions given 
at the instance of the defendant it is not intended by the 
court that the plaintiffs should have accepted the terms of 
the insurance subsequent to issuing of the policy.” 

The court refused the instructions asked by the defendant. 


Glover and B. A. Hill, for appellant. 


I. The company is a mere creature of the charter and can 
only act in the mode pointed out. The charter and by-laws 
made the payment of ten per cent. of the premium note in- 
dispensable to the consummation of the contract. The com- 
pany can not waive such condition. The conditions of the 
policy must be complied with. The authority of the agent, 
Bird, were limited to receiving and forwarding applications, 
delivering policies and receiving the per centage. There is 
no evidence that any officer of the company in St. Louis had 
notice through Bird or otherwise that plaintiffs agreed or 
proposed to take the policy at any rate the company might 
fix and be bound by such rate, and no notice to or agree- 
ment with Bird to that effect could bind the company. There 
never was any mutual agreement or assent or union of 
minds upon any rate or terms of insurance. There was 
error in giving the instruction as asked by plaintiffs, and in 
giving those given upon the court’s own motion. 


Biddlecome, for respondents. 


I. It is not essential to the contract of insurance that a 
policy shall have been executed and delivered. (29 Maine, 
51; 17 Ohio, 192; 9 How. 390.) The company may bind 
itself by a contract of insurance in the absence of a deposit 
of a premium note and payment. (20 Ohio, 529; 4 Cow. 
645; 2 Curtis, 524; 1 Wash. C. C. 93.) Bird was not au- 
thorized by respondents to fill up their application with the 
rate of nine per cent. or any per cent. The demand for the 
policy, of which there was abundant testimony for the find- 
ing of the jury, the agreement of respondents with Bird to 
pay the rate fixed by the company, and the readiness of re- 
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spondents to pay the sum demanded even before delivery of 
policy, are each and all most conclusive proof of an accept- 
ance of the contract of insurance. 


Ewina, Judge, delivered the opinion of the court. 


This was an action on a policy of insurance. The respon- 
dents were doing business in the city of Weston, Mo., in the 
firm name of Wallingford & Newman. The appellant was a 
Mutual Insurance Company, holding a charter from this 
state, and located and doing business in St. Louis. - 

By the eighth section of the charter it is declared that every 
person becoming a member of the company by effecting insu- 
rance therein shall, before he receives his policy, deposit his 
promissory note for such sum as shall be determined by the 
_ directors; a part, not exceeding ten per cent., of said note 
shall be immediately paid for the purpose of discharging inci- 
dental expenses, &c.; another provision of the charter pro- 
vides that insurance shall be made on the written application 
of the assured. The by-laws make it the duty of the presi- 
dent, alone or jointly with any director, to examine all appli- 
cations for insurance, fix the sum or sums to be taken on 
each, and the rates of insurance, and approve the same by 
endorsement on the back of the application; also that “ poli- 
cies of insurance shall take effect at 12 o’clock, noon, on the 
day of approval at the office of the company, and shall be 
binding thereafter, provided the premium or ten per centage 
on the premium note has been paid.” Sec. 8, article 4 of the 
by-laws further declares that ten per cent. of the premium 
note shall be paid in all cases and endorsed thereon ; one dol- 
lar shall be paid to the secretary for each policy, and fifty 
cents for every assignment or transfer, and one dollar shall 
be allowed agents for each application taken by them, pro- 
vided the same is affirmed; and the charter, amendment, 
by-laws, and conditions of insurance, annexed to the policy, 
and the application for insurance, are all by express terms 
made a part of the policy-—all which, together with the policy 
and premium note, were read in evidence on the trial. Be- 
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sides these, the evidence in the case consisted of the deposi- 
tion of L. D. Bird, and Salisbury, the secretary of the com- 
pany. Bird was the local agent of the company at Weston 
for receiving and forwarding applications for insurance ; and 
to him the respondents made their application for insurance 
to the amount of twenty-two hundred dollars for six years on 
the property described in the petition. The application was 
filled up by Bird at the rate of nine per cent. premium for 
the six years, and a blank premium note was signed at the 
same time by respondents and delivered to Bird, who for- 
warded them to the company at St. Louis. It also appeared 
from the deposition of Bird that some time after they were 
sent down, and before the appellant would issue the policy, a 
resurvey of the property was required, which was made and 
forwarded ; that the application was then acted upon by the 
president, who approved the risk at the rate of fifteen per 
cent. premium for six years; and on January 20, 1855, a 
policy was made out, signed and sent to the agent, Bird, with 
a letter explaining the reasons for fixing the rate so high, 
and directing that if the insured should think the rate too 
high, the agent might return the policy without charge ; that 
the agreement between respondents and himself (Bird) at 
the time application was made, was that the former should 
take the policy at any rate fixed by the company, and that 
the rate nine per cent. was set down by him merely to influ- 
ence the company to fix it at what he thought was a reason- 
able and fair rate. The policy reached Weston while the 
agent (Bird) was absent in Nebraska, and on or about March 
8, 1855, the property was destroyed by fire. Bird was absent 
a greater part of the time between the date of the policy and 
the fire. During this time inquiry was made of him by re- 
spondents whether the policy had arrived, but no demand 
was made for it, and no offer to pay the premium; nor does 
it appear that the respondents knew before the fire occurred 
at what rate the premium had been fixed, or that a policy 
had in fact been made out by the company. It would seem 
from the testimony of Bird that the policy, having been re- 
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ceived in his absence, had been mislaid in his office and lost 
sight of, and that when inquiry was made of him concerning 
it by the respondents, he was in doubt whether it had been 
received at all, or whether he had not delivered it to them, 
but did not suppose it was actually in his possession until he 
found it after the fire. It appears from the testimony of both 
Bird and Salisbury that the former had no authority to fix 
the rates of insurance, or to accept risks, but only to receive 
and forward applications. It does not appear that the respon- 
dents, at the time of the application, offered to pay any por- 
tion of the premium, though Bird says he is not certain that 
they did not, but that he had no power to bind the company 
by receiving it, and did not do so. 

Salisbury, the secretary of the company, exhibits and reads 
a copy of a letter written by him to Bird, dated January 20, 
1855, enclosing policy and giving statement of sum due on 
it at fifteen per cent., and directing that if the respondents 
should think the rate too high, he could return the policy 
without charge. The application was received by the com- 
pany from their agent (Bird) January 3, 1855. He also 
states that no premium was ever paid to the office; that the 
only authority that Bird had for delivering said policy to 
respondents was the letter alluded to. These are the mate- 
rial facts in the case. 

The question we propose to consider in reference to the 
instructions given and refused is whether, under the state of 
facts proved, there was any acceptance of the terms of insu- 
rance on the part of the respondents ; in other words, whether 
there was a mutual assent of the parties or union of minds to 
the terms, so as to complete a contract of insurance. Was 
the acceptance of the policy, the giving of the premium note, 
and the payment of ten per cent., any or all these, prerequi- 
site to its consummation? It is not pretended that the 
agent had any authority to make a contract of insurance, to 
agree upon the rate of premium, or to take risks. No ques- 
tion can arise as to the extent of his power as the company’s 
agent ; it was confined to that of receiving applications and 
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forwarding them to his principal. The application was filled 
up for insurance at the rate of nine per cent., and may be 
considered as an application for insurance at that rate, or an 
offer on the part of respondents to give that much. It is true 
this sum was inserted in the application by the agent, Bird ; 
but nothing appears to show that appellant knew any thing 
of the reasons that induced Bird to specify this rate, or that 
it was not in fact the proposition of the respondents to have 
insurance effected at that rate. Further information having 
been obtained respecting the condition and situation of the 
property, the rate of insurance was fixed at fifteen per cent., 
and the policy was sent to the agent with instructions that 
it could not be taken for less; that if the respondents deemed 
it too high, that he (Bird) could return it without charge. 

There was here no assent or union of minds to the terms 
proposed, but one proposition made which was not accepted, 
and another and different one submitted by the company, 
which was not accepted nor even known to have been made 
before the fire. The case would not have been different if 
no rate had been specified in the application, (and it was the 
same thing in effect, for Bird had no authority to agree upon 
it,) and it had been forwarded to the company. It could 
scarcely be maintained in such case that the company would 
have been bound before the terms had been submitted to and 
accepted by the respondents. Here is an application for in- 
surance, and terms are proposed by the company, which the 
respondents were at liberty to accept or reject at their option. 
But it was never acted upon before the loss, and could not 
have been, because they were not informed of it. It does 
not appear that the company knew, before the fire occurred, 
that the respondents proposed to hold themselves bound by 
any rate of insurance that it might fix; and even if Bird 
had knowledge of this, the company would not be bound 
by it. 

Although the policy may have reached Bird and been in 
his possession before the loss happened, it was the same thing 
as if it had remained in the possession of the company, for 
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it never passed from the agent, and never had been seen or 
assented to by the respondents, and there was no delivery of 
it to them. It was a mere proposition which had not been 
submitted to, much less assented to, by the respondents, and 
no act of theirs could convert it into a contract of insurance 
after the fire occurred, or give it effect as such. 

But there is another reason why this policy never took 
effect, which is that the ten per cent. on the premium note 
had not been paid. We have seen that the charter declares 
that the applicant for insurance “ shall, before he receives his 
policy, deposit his promissory note, &c., a part, not exceed- 
ing ten per cent. of which, shall be immediately paid.”’ The 
by-laws provide that “ policies shall take effect at 12 o’clock, 
noon, on the day of approval at the office of the company, 
and shall be binding thereafter, provided the premium or the 
ten per cent. tax on the premium note has been paid,”’ and 
*‘ that ten per cent. of the premium note shall be paid in all 
cases and endorsed on the policy.” The evident meaning of 
this clause of the charter is that the giving of the note and 
paying the prescribed per cent. are conditions precedent to 
the taking effect of the policy, and it is so interpreted and 
carried out in the by-laws which have been quoted ; and any 
by-law which had not exacted these terms would have been 
inconsistent with and unauthorized by the charter. The poli- 
cy, itis true, was approved on 20th of January, and would 
have been binding from noon of that day if the contract of in- 
surance had been perfected and the money paid; but having 
been approved without the assent of the respondents to its 
terms and the payment of the required sum, the policy was 
incomplete as a contract of insurance, and remained so by 
reason of the non-assent of the respondents. 

Mr. Phillips, in his work on Insurance, says the execution 
of a contract of insurance is not distinguishable from that 
of other written instruments ; that though a policy is a con- 
tract between two parties, each of whom is under certain 
obligations and entitled to demand of the other a compliance 
with certain implied and expressed conditions and stipula- 
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tions, it is subscribed only by the insurer himself or by his 
agent or attorney, and when so subscribed and actually 
or constructively delivered unconditionally to the assured it 
is a complete and binding contract ; and the general rule and 
usage applicable to contracts of insurance, (irrespective of 
any special regulations by charter or by-laws,) according to 
the same author, is that in the usual form of the policy the 
insurer on a marine risk acknowledges payment of the pre- 
mium and on fire or life policies of the whole or first annual 
premium or deposit, or first instalment, and accordingly 
always imports a settlement, by cash or premium note, of a 
part or the whole of the premium, simultaneously with the 
execution and delivery of the policy. This is equivalent to 
saying that the contract is not in force until such payment 
has been made. As the company derives its existence and 
powers from the charter, of course the charter is the law of 
its being and rule of conduct in the administration of its 
affairs; and to this, and the by-laws enacted pursuant to 
it, the company must be restricted in the transaction of its 
business. 

In contracting with such a body it is necessary not only to 
see that the contract is one within its authority to make and 
that the person acting as the agent of the company is author- 
ized to bind it, but also that the contract is in the form by 
which the company, according to its constitution, may be 
bound. (1 Phillips, § 11.) 

A number of cases have been cited by the respondents’ 
counsel, all of which, we think, are distinguishable from the 
case before us. In Blanchard et al. v. Waite, 28 Maine, 51, 
the suit was assumpsit on a contract of insurance against a 
member of a voluntary association of underwriters, for whom 
the secretary was authorized by a general power of attorney 
to use the names of all the associates in signing policies of 
insurance. One of the plaintiffs applied to the president for 
an insurance on a vessel, of which they (plaintiffs) were sole 
owners, who, after consultation with the director for the 
week, agreed to take the risk, and the plaintiff applying 
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signed the terms on the proposition book. Nothing was said 
about a premium note, which, under the articles of the asso- 
ciation, the secretary was at liberty to take on such time as 
the directors might determine. When the proposition book 
was signed the applicant was informed the insurance was 
complete. It was shown that, according to the prevailing 
custom there, the insurance offices kept proposition books 
where the applicants sign the same, and then leave the office 
considering themselves insured, the contract being regarded 
as finished at the time of signing the book. It was under 
this state of facts that it was held that neither the giving the 
premium note nor the reception of the policy by the insured 
were prerequisites to the consummation of the contract of 
insurance, but that it was completed when there was an 
assent to the terms of it by the parties upon a valuable con- 
sideration. 

In Taylor v. Merchants’ Insurance Company, 9 How. 391, 
one question was whether, (where there was a correspond- 
ence relating to insurance of a house against fire,) the com- 
pany having made known the terms upon which they were 
willing to insure, the contract was complete when the insured 
placed a letter in the post-office accepting the terms. In the 
instructions of the company to their agent at a distant place, 
he was advised to transmit all applications for insurance to 
the office for consideration, and that upon receipt of an an- 
swer, if the applicant accepts the terms, the contract is con- 
sidered complete without waiting to communicate acceptance 
to the company ; and the policy to be thereafter issued is to 
bear date from time of the acceptance. The court held that 
in accordance with the usage of the companies, as well as 
upon general principles of law governing contracts entered 
into by absent parties, the contract was complete when the 
assured placed a letter in the post-office accepting the terms. 
The claim was also resisted by reason of the nonpayment of 
the premium note, the actual payment of which, according 
to the condition annexed to the policy, was necessary to make 
the insurance binding. The agent was instructed to give no 
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credit for premiums, but no mode of payment had been pre- 
scribed by the company, and the agent was at liberty to use 
a discretion in the matter, and he accordingly directed the 
insured to pay it in a check payable to his order. The agent, 
on communicating to the insured the terms received from 
the company, said to him that if he desired to effect the insur- 
ance he could send to the agent his check “ and the busi- 
ness would be concluded.” The transmission of the check 
by mail was held a payment of the premium within the 
terms of the policy, and that in judgment of law it was actu- 
ally paid at the time the contract became complete. 

In the case in 20 Ohio, 527, cited by counsel, the contract 
of insurance was made with an agent who, it appears, was 
fully authorized to make a valid contract without the ratifi- 
cation of the company. The case in 4 Cowen, 145, involved 
the question of the authority or powers of the agent to bind 
the company in the given case, and is unlike the case at bar 
in its leading facts. The remaining cases cited, we think, 
are also inapplicable. 

In the view we have taken of the case, we are of opinion 
that the instructions given at the instance of the respondents, 
and by the court on its own motion, were erroneous, and 
that those asked by the appellant should have been given. 

We see no error in excluding or admitting evidence. Judg- 
ment reversed; the other judges concurring. 


Gaty et al., Plaintiffs in Error, v. PHa@nIx INnsuRANCE Com- 
PANY, Defendant in Error. 


1. A time policy of insurance on a steamboat, which authorized the boat to 
navigate the usual waters of the Mississippi, Ohio, Illinois, Tennessee and 
Cumberland rivers, contained this proviso: ‘‘ Provided, that the steamboat 
shall not be employed in the cotton trade, unless the consent of this com- 
pany be obtained and endorsed thereon.” Held, that the underwriters 
would not be responsible for a loss of the boat occurring while she was en- 

gaged in the cotton trade. 
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Error to St. Louis Court of Common Pleas. 


Plaintiffs effected an insurance with the defendant to the 
amount of $5,000 upon their interest in the steamboat May- 
flower against fire and perils of the river for one year from 
January 20, 1855. In the policy it was provided that it 
should be lawful for said steamboat, during the continuance 
of the policy, to navigate the usual waters of the Mississippi, 
Ohio, Illinois, Tennessee, and Cumberland rivers. It was 
further provided as follows: “ And to proceed to and touch 
and stay at any places on said waters, if thereunto obliged by 
stress of weather or unavoidable accidents, or if the same be 
necessary for the transaction of any lawful business connected 
with the voyage, without prejudice to the insurance. Pro- 
vided, that the said steamboat shall not be employed in the 
cotton trade unless the consent of the company be obtained 
and endorsed thereon.” 

The cause was tried by the court without jury. The court 
made a finding of the facts, which, after setting forth the 
policy, proceeded as follows: “In the latter part of Septem- 
ber, 1855, alterations were made on the Mayflower to make 
her more convenient for stowing cotton. On the 21st of Sep- 
tember, 1855, the officers of the boat caused to be published 
in the newspaper at Memphis, Tenn., the following advertise- 
ments: ‘1855. Mayflower—Joseph Brown, master— Mem- 
phis and New Orleans regular Tuesday packet. This new 
and splendid steamer, built the past season at a cost of more 
than $100,000, has been placed permanently in the Memphis 
and New Orleans trade, and will remain the entire season, 
leaving Memphis on Tuesday, the 20th September, at four 
o’clock Pp. M., and every alternate Tuesday thereafter. Ship- 
pers may rely on the Mayflower running permanently in and 
becoming identified with the trade, as hereafter she will be 
principally owned in Memphis. The passenger accommo- 
dations are superior to any on the western waters, having 
larger rooms, with linen outfits, tables set restaurant style, 
&c. For freight or passage, apply on board, or to Duval, 
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Algeo & Co.’ =‘ 1855—1856. Memphis and New Orleans— 
regular Tuesday packet Mayflower — Jos. Brown, captain— 
Henry Filbrun, clerk. The middle deck of this magnificent 
steamer having been taken out for the purpose of making 
her suitable for the Memphis and New Orleans trade, she 
will commence her regular trips about September 25th, 
and continue during the season. Shippers may rely on her 
remaining permanently in the trade. Duval, Algeo & Co., 
Lavalette & Morris, agents. (Enquirer and Appeal copy.’) 
About the last of September, 1855, the Mayflower commen- 
ced running as a regular packet between Memphis, Tennes- 
see, and New Orleans. Her regular day for leaving Mem- 
phis was every alternate Tuesday. From the time she com- 
menced running in said trade she made five or six trips, and 
on each down trip she was loaded chiefly with cotton ; and 
the last trip she made from Memphis to New Orleans she had 
on board about 3,700 bales of cotton. The principal article 
of export from Memphis, and from points below Memphis to 
Bayou Sara, is cotton. Cotton is the staple of the country 
between the points aforesaid, and constitutes the great bulk 
of all freights and cargoes carried by steamboats from Mem- 
phis to New Orleans, and a very large proportion of the cot- 
ton from Memphis down is carried by the boats running be- 
tween Memphis and New Orleans, although transient boats 
from the Ohio river and from points above the mouth of the 
Ohio river sometimes carry cotton. Cotton trade, as applied 
to navigation, is the trade in which boats are engaged when 
cotton is the principal article shipped, and the trade from 
Memphis, and points as low down as the sugar region, to 
New Orleans is the cotton trade. On the Ist of December, 
1856, the Mayflower, about 11 o’clock in the forenoon, ar- 
rived at Memphis from New Orleans, and on that day made 
a contract to carry to New Orleans from Bradley’s landing, 
about sixteen or eighteen miles above Memphis, from 12,000 
to 15,000 sacks of corn, to be carried in parcels of from 3,000 
to 6,000 sacks a trip. Accordingly, on the day of her arrival 
at Memphis she went up to Bradley’s landing, took on board 
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about 4,800 sacks of corn, which were all that were ready 
for shipment, and returned to Memphis about 11 o’clock the 
night of December 1, 1855, which was Saturday, and on 
the next night, whilst lying at the port of Memphis waiting 
- for Tuesday, her regular day for leaving, with no freight on 
board except said corn, she was burned and lost. The fire 
was communicated by the steamboat George Collier, which 
was also a boat engaged in the cotton trade. The last named 
boat had just arrived from New Orleans, but neither of the 
boats had any cotton on board at the time of the fire. The 
master of the Mayflower refused to contract for carrying cot- 
ton as the boat passed up the river to Bradley’s landing, but 
the corn taken at Bradley’s landing was not one-fourth of a 
cargo for the Mayflower, and her officers expected to com- 
plete her cargo with cotton, and would have carried, if the 
boat had not been lost, 3,000 bales of cotton. From the lat- 
ter part of September to the 1st of December, 1855, the May- 
flower was engaged in the cotton trade, and at the time she 
was burned she only had on board a part of her cargo and 
intended to complete her cargo with cotton. On the above 
facts the court decides the plaintiffs are not entitled to re- 
cover and that judgment should be for defendant.” 


Shepley and N. D. Strong, for appellants. 


I. The proviso does not in any manner limit the waters 
within which the Mayflower was insured by the policy. The 
boat had the most perfect right to navigate the whole Mis 
sissippi river from New Orleans to St. Louis, and any or every 
part of it. There is no restraint or prohibition. This has 
no resemblance to the case of a prohibition in a policy from 
going to a certain place. The boat might have run from 
Memphis to New Orleans at any time during the year. It is 
admitted that if the boat had been running from St. Louis 
to New Orleans, passing over the same waters as she did dur- 
ing the trips from Memphis to New Orleans, that she would 
be clearly within the policy. The proviso means that the 
boat shall not have the right to carry cotton, as that is an 
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article which the insurers deemed hazardous. The carrying 
of cotton, no matter how many times done, so long as no cot- 
ton was on board at the time of the loss, does not vitiate tie 
policy. The carrying of cotton for one trip would not vitiate 
the policy. If the rule be as contended for, then a majority 
of the fire policies through this state are void. Most of them 
require matches to be kept in metallic vessels. There is 
scarcely an instance where at some period matches have not 
been kept in other places than a metallic vessel. Are all 
these policies from that moment to be absolutely void? 
Most of the policies provide that certain liquids shall only be 
boiled upon the premises in a particular manner pointed out. 
If the insured should once boil such liquids in a different 
way, and a fire should occur months afterwards through 
means of catching from a contiguous building, would that 
release the insurers? So also with provisions concerning 
stove-pipes. Where there is a proviso qualifying the risk, it 
only suspends the risk during the time of the intervention of 
the prohibited act. Even if there be evidence warranting 
the finding of the court that it was the intention of the May- 
flower to carry cotton, it is an immaterial finding, for the 
intention can have nothing to do with the question whether 
the policy was violated. An intention to deviate does not 
vitiate a policy. (1 Arnould on Ins. 349.) Though the in- 
surance was for a specific time, yet every voyage stands upon 
its own merits, and the insurance for the particular voyage 
can be avoided only by facts happening upon that voyage if 
the policy ever attached. 


Glover § Richardson, for respondent. 


I. The evidence supports the finding. The stipulation not 
to engage in the cotton trade was a warranty, and a literal 
performance of it was necessary. (1 Arn. on Ins. 577, 580; 
1 Marsh on Ins. 346.) The warranty is a condition prece- 
dent. (1 Marsh. on Ins. 3848; 21 Conn. 82; Pet. C. C. 416; 
6 Wend. 494; Cowp. 606.) The clause is a promissory 
warranty. The Mayflower did engage in the cotton trade. 
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She was engaged in the cotton trade at the time of the loss. 
If the boat engaged in the cotton trade at any time during 
the life of the policy, the warranty was broken and the con- 
tract at anend. (1 T. R. 187; 7 New York, 530.) 


Napton, Judge, delivered the opinion of the court. 


Upon the facts found by the court, our opinion is that the 
Mayflower was engaged in the cotton trade at the time of the 
loss, and therefore the underwriters were not responsible. 

The proviso in the policy was not an engagement simply 
against taking cotton on board the boat, but it was a stipula- 
tion that the boat would not, without the consent of the un- 
derwriters, engage in the cotton trade. If the intention was 
merely to prohibit cotton as an article of freight, it is appa- 
rent that a very unusual mode of expressing that intention 
was resorted to. Would a boat running from St. Louis to 
New Orleans, taking on board the articles which usually con- 
stitute the freight between these points, forfeit its policy, with 
a proviso like the present, by bringing up a bale of cotton 
from New Orleans? Such was not, we think, the design of 
the prohibition. It was levelled against the cotton trade, 
not against an actual shipment of cotton on the boat whilst 
engaged in another trade. 

Objections may exist against insuring a boat in a particu- 
lar trade, altogether distinct from any objections to the char- 
acter of the freight which that trade might imply. 

What constituted the “cotton trade” appears to be very 
well understood among persons engaged in our river naviga- 
tion. Boats engaged in that trade are constructed or fitted 
up with reference to its demands. The Mayflower was altered 
with a view to the requirements of this trade, and was en- 
gaged in the trade for several months previous to her destruc- 
tion by fire. 

A permission to navigate the waters of the Mississippi, 
Ohio, Illinois, Tennessee and Cumberland rivers, contained 
in the policy, was not at all inconsistent with the prohibition 
against running in the cotton trade. The boat might have 
5—VOL. XXX. 
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been a regular packet from this port (St. Louis) to Nash- 
ville, or Memphis, or New Orleans, and not, according to the 
evidence of all the witnesses, engaged in what is known as 
the cotton trade. To carry a single bale of cotton from 
Nashville to St. Louis does not imply that the boat is engaged 
in the cotton trade. 

If the boat had left the cotton trade and embarked in a 
trade not prohibited, and an injury had been sustained cover- 
ed by the policy whilst engaged in the trade allowed, the 
question would have been raised whether the previous breach 
of the stipulation did not wholly discharge the underwriters 
from liability. There is no doubt that in policies covering a 
single voyage a breach of a warranty would discharge the 
insurers,.whether the loss had any connection with that 
breach or not. That rule is well established, however harsh 
its application may seem in particular cases. The principle 
was no doubt fixed with a view to ocean navigation, where 
disasters usually occur far from the observation of any 
human eye except of those who are the agents of the in- 
sured. Whether the principle ought to be applied to what 
are called time policies in our river navigation, is not neces- 
sary to be determined. The liability in such cases, like that 
of innkeepers under the common law, would be a strict and 
perhaps a harsh one; but not more so than the well settled 
law which exempts the underwriter from all responsibility 
where a ship is warranted to sail on one day and does not 
sail until the next. It is difficult to trace a shipwreck occur- 
ring perhaps six months after the commencement of the 
voyage to the fact that she weighed anchor the day after or 
before her policy required. 

It is unnecessary, in the view taken of this case, to discuss 
the distinction between warranties and representations. The 
name by which the stipulation in this policy may be called 
will not change its character. It was clearly a declaration 
on the part of the underwriters that they would not be re- 
sponsible for losses occurring whilst the boat was engaged in 
the cotton trade. The disaster happened when she was run- 
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ning in that trade. Whether there was any connection be- 
tween the loss and the breach of the engagement is imma- 
terial. It occurred when the boat was actually in default, 
and it is well settled that in such cases it is not incumbent 
on the insurers, in order to exempt themselves from liability, 
to be able to trace the loss to the default. It is like a case 
of deviation, where no inquiries will be allowed as to whether 
the accident might not have happened had the boat remained 
in her course. 
Judgment affirmed. Judge Ewing concurs. 





Boces & LEATHE, Respondents, v. America INSURANCE Com- 
PANY, Appellant. 


1. A concealment of facts by an applicant for insurance of a building against 
fire is not material unless a disclosure of the facts concealed would have 
induced the insurer to decline the risk or enhance the premium. 

2. In contracts of fire insurance, it is sufficient if the applicant for insurance 
make true and full answers to the questions put to him by the insurer in 
respect to the subject of insurance ; he is not answerable for an omission to 
mention the existence of other facts about which no inquiry is made, unless 
he knows such facts to be material and intentionally fails to communicate 
them. 

3. Statements made to insurers in respect to the subject of insurance can not 
be invoked®against the insurers to overthrow the defence of a fraudulent 
concealment of material facts unless such statements were made in connec- 
tion with the application for insurance. 


Appeal from St. Louis Circuit Court. 


This was an action on a policy of insurance against fire. 
The policy was issued upon a written application of plaintiffs 
and the personal application of and verbal statements of 
plaintiffs or one of them. The defence relied on is that 
there was a concealment of facts material to the risk. The 
concealment charged consisted in this, that the plaintiffs 
failed to state that portions of the building, a store, in which 
the insured goods were, were occupied as a dwelling-house 
by one of the plaintiffs and another. 
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At the instance of the plaintiffs the court gave the follow- 
ing instructions: “1. If the jury find that there was a con- 
cealment of any material fact on the part of plaintiffs while 
engaged in effecting the insurance in question, then the policy 
is void and plaintiffs can not recover ; and a material fact is 
one which if known would have induced the insurance com- 
pany to decline the risk entirely or to have charged a higher 
premium. 2. If you find that the families of Spore and 
Boggs resided in a part of the building containing the goods 
insured, and that fact was not known to the secretary of the 
defendant when the policy was issued, and which, if known, 
would have induced the defendant to have declined the risk 
or to have charged a higher rate of premium thereon, and 
that the plaintiffs, when making their application, concealed 
the facts from the proper officers of the defendant, then plain- 
tiffs can not recover in this suit. -3. If the jury find that an 
interview was had between either of the plaintiffs and the 
secretary of the America Insurance Company touching the 
insurance in question at any time before the policy was is- 
sued, and in that interview said secretary was informed that 
some of the upper stories of the building containing the 
stock of goods insured were occupied as family residences 
for the families of Spore and Boggs, and that there was no 
material change in regard to such residences from the time 
of such interview to the issuing of the policy, then there was 
no such concealment as to the matter of such residences as 
will avoid the policy sued upon. 4. If you find that there 
were no specific inquiries of plaintiffs or either of them con- 
cerning the occupation of the upper stories of said building, 
then there was no such concealment as avoids the policy, 
unless you believe that plaintiffs knew that the families re- 
siding in said buildings were material facts and intentionally 
failed to communicate the same at the time of effecting the 
insurance. 5. Though the jury should believe from the evi- 
dence that the fire, which caused the loss sued for, resulted 
from negligence or carelessness of a servant of plaintiffs, that 
is no defence to this action.” 
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The following instruction asked by defendant was given: 
“6. If the plaintiffs, or one of them, at the time the appli- 
cation for insurance to the defendant was made, was inter- 
rogated or inquired of by the secretary of the defendant as 
to the manner the building was occupied or used in which 
the property insured was situated ; if in answer to such in- 
quiries the plaintiffs neglected or failed to state that the said 
building was then occupied and used in part by their own 
families and the family of the witness Spore, as given in evi- 
dence ; if the jury find from the evidence that the manner 
in which said building was occupied was a material fact for 
the defendant to know in respect to taking the risk under 
the policy in question ; then the plaintiffs can not recover in 
this action, and the jury should find for the defendant, unless 
the jury at the same time find from the evidence that the 
defendant knew said building was occupied when the policy 
in question was issued.” 

Other instructions asked by defendant were refused. 


Krum & Harding, for appellant. 


I. There was error in the first and second instructions 
given on behalf of plaintiffs, in this, that both assert and 
assume the principle that there could have been no material 
concealment unless the fact concealed was such that, if 
known to the defendant, the risk would have been declined 
or a higher rate of premium charged. It is sufficient if a 
misrepresentation tend to influence the insurer’s estimate of 
the character and degree of the risk; or if there be a con- 
cealment of a fact which, if communicated, would tend to 
prevent the insurer from entering into the contract or to 
demand a higher premium. (1 Phill. on Ins. § 524, 531.) 
The instructions directed the minds of the jury, not to the 
question whether the facts alleged to have been concealed 
enhanced the risk, but to the inquiry whether defendant 
might not have entered into the contract with as well as 
without knowledge of these facts. Under these instructions 
the jury might very well come to the conclusion that the 
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risk upon goods in a house occupied as these premises were 
would be greater than upon goods in a store-house not used 
for the residence of families, and that plaintiffs failed to com- 
municate the facts respecting the nature of the occupation 
of the premises ; while at the same time they might also find 
that the concealment was not material, because defendant 
might have taken the risk on the same terms even if the 
enhancement of the risk had been known to them. The use 
of the words “concealment” and “concealed” in said in- 
structions being unexplained, was calculated to mislead the 
. jury. They would naturally infer that there must have been 
an intentional or dishonest suppression of facts in order to 
constitute a concealment. (1 Phill. on Ins. § 5387, 546.) 

If. The court erred in giving the third instruction. The 
conversation with Boggs was before any application was 
made for insurance. 

III. The fourth instruction given was not law. The rule 
is that any circumstance evidently and materially enhancing 
the risk of fire, known to the applicant at the time of insur- 
ing, and not known or presumed to be known to the insurer, 
and of which he is not bound to inform himself or take the 
risk of it, must be disclosed, though no inquiry is made re- 
specting it. (1 Phill. on Ins. § 635.) No one would have 
reason to suppose that families resided in the building. Such 
use of a building of that description was so unusual that no 
inquiry was necessary in order to make it plaintiffs’ duty to 
disclose the fact. (1 Phill. on Ins. § 635.) That the risk 
was materially enhanced by the keeping of numerous fires in 
the upper stories is too clear for argument. The instruction 
requires the questions to be specific. 

IV. The court erred in refusing the third and fourth in- 
structions asked by defendant. 


Drake, for respondents. 


I. The law governing misrepresentations and concealment 
in obtaining a policy of fire insurance was correctly laid 
down by the court. The premises were accessible and open 
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to the underwriter’s examination. They were only a few 
blocks from the insurance company’s office. The company 
can not avoid payment of the loss on the ground that the 
insured did not disclose a material fact unless the insured 
knew the fact to be material and concealed it. (5 N. Y. 
469.) When the underwriter makes specific inquiries about 
any matter connected with the premises, the applicant must 
respond fully and truly. If he does not, it is a concealment 
which avoids the policy whether the matter be material or 
not. (Angell on Life and Fire Ins. § 177.) If the under- 
writer knows of the existence of a fact, it is no concealment 
not to state it. (Carter v. Boehm, 3 Barr. 1910.) The 
materiality of any fact is a question for the jury, and depends 
upon whether if known to the underwriter it would have 
caused him to decline the risk entirely or to charge a higher 
premium. (Angell on Fire and Life Insurance, § 175, 122; 
2 New York, 43.) 


EwinG, Judge, delivered the opinion of the court. 


The questions to be considered arise upon the instructions 
given and refused. The first and second given for the plain- 
tiff, it is maintained, are erroneous in declaring that there 
is no material concealment unless the fact concealed was 
such that if known to the defendant the risk would have been 
declincd or a higher rate of premium would have been 
charged. The correct rule, it is maintained, makes the dis- 
tinction between a material and an immaterial fact, as the 
terms are here employed, to consist in its tendency to prevent 
the insurer from taking the risk or demanding a higher pre- 
mium; and it is objected that the instructions improperly 
directed the minds of the jury, not to the question whether 
the fact alleged to have been concealed enhanced the risk, 
but whether the defendant might not have entered into the 
contract. 

The question of the materiality or immateriality of the 
fact is always for the jury; and there would seem to be no 
other practical or reasonable guide for juries than the rule 
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as laid down in the instruction. An insurer, in deciding 
whether he will take a risk of this kind and the rate of pre- 
mium he will charge, is presumed to do so upon an examin- 
ation of all the circumstances connected with the subject of 
insurance affecting the risk, and whatever does not affect the 
risk so as not to enhance it can not be supposed to have in- 
fluenced his determination, or to have entered into his esti- 
mate of the rate of premium charged. So the jury under 
the instruction, in determining whether a higher rate of 
premium would have been demanded, or the risk declined, 
must pass upon the materiality of the fact alleged to have 
been concealed, and the test of this is whether such fact 
enhanced the risk; if it did not, it could not be said to be 
material. 

Mr. Angell defines a material fact to be one which if com- 
municated to the underwriter would induce him either to 
decline an insurance altogether, or not to accept it unless at 
a higher premium. (Angell on Life and Fire Ins. § 175.) 
Another author gives the same definition. (1 Arnold on 
Ins. 5386.) Mr. Duer says it can not be said that a conceal- 
ment is material unless the court or jury are satisfied that a 
disclosure of the facts concealed might reasonably have in- 
duced the underwriter to decline the risk or enhance the 
premium. (2 Duer, Ins. 393.) The question, he says, is 
not whether the loss that is claimed is attributable in any 
degree to the risks that were concealed; but whether, had 
the facts been known, the underwriter would have subscribed 
the policy or would have limited himself to the premium 
that he received. (Ib. 382.) To the same effect is Carter 
vs. Boehm, 3 Barr. 1911.) In Murgatroyd v. Crawford, 3 
Dallas, —-, the rule is expressed thus: that if in the opinion 
of the jury a knowledge of the circumstances that were sup- 
pressed would have induced the insurer to demand a higher 
premium, or to refuse altogether to underwrite, it will be 
sufficient on commercial principles to invalidate the policy. 

The fourth instruction given on behalf of ‘the plaintiffs 
declares that if there were no specific inquiries of the plain- 
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tiffs or either of them concerning the occupation of the upper 
stories of the building, there was no such concealment as 
avoids the policy, unless they believe the plaintiffs knew that 
the families residing in the building were material facts, and 
intentionally failed to communicate the same at the time of 
effecting the insurance. 

The general rule undoubtedly is that any circumstance 
evidently and materially enhancing the risk must be disclosed 
by the applicant for insurance though no inquiry is made 
respecting it, but in its application to fire insurance it is to 
be taken with the qualification that such circumstances were 
known to the applicant at the time of insuring and not known 
or presumed to be known to the insurer, and of which he is 
not bound to inform himself or take the risk of it, and that 
there is no concealment. A more rigid rule obtains in ma- 
rine insurances, and this greater strictness results from the 
necessity of the case and from the inequality of the contract- 
ing parties as it respects a knowledge of circumstances affect- 
ing the risk in the one case and not in the other, the confi- 
dence that the insurer is obliged to repose in the assured, and 
the consequent obligation on the latter to good faith in dis- 
closing information which is known to himself and of which 
the underwriter is presumed to be ignorant. This distinc- 
tion is well supported by authority. * 

Mr. Angell, in his work on Insurance, page 209, says the 
strictness and nicety required in questions arising on policies 
of marine insurance are not to their full extent applicable to 
policies of fire insurance, the former being entered into by 
the underwriters almost exclusively on the statements and 
information given by the assured himself; in the latter the 
underwriters assume the risk on the knowledge acquired by 
an actual survey and examination made by themselves, and 
not on representations coming from the assured. 

In Clark v. Manufacturers’ Insurance Co., 8 How. 235, the 
insurance was upon a cotton factory, and one question was 
as to the use of lamps in the picker room. The court held 
that if no representations were made or asked it would not 
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be the duty of the insured to make known the fact that lamps 
were used in the picker room although the risk might have 
been increased thereby, unless the use of them in that way 
was unusual. Justice Woodbury, in delivering the opinion 
of the court, observes that, “as to the ordinary risks con- 
nected with the property insured, if no representations what- 
ever are asked or given, the insurer must be supposed to 
assume them, and, if he acts without inquiry anywhere con- 
cerning them, seems quite as negligent as the insured who 
is silent when not requested to speak.” 

In contracts of fire insurance, there being no fraud, if the 
applicant make a true and full answer to the questions put to 
him by the insurer in respect to the subject of insurance, it 
is enough; he is not answerable for an omission to mention 
the existence of other facts about which no inquiry is made 
of him, though they may turn out to be material for the in- 
surer in taking the risk; (Gates v. Madison Co. Mutual Ins. 
Company, 5 N. Y. 475;) because, observes the court, he 
-has a right to suppose that the insurer, in making inquiries 
in respect to the particular facts, deems all others to be im- 
material to the risk to be taken, or that he takes upon him- 
self the knowledge or waives information of them. To the 
same effect is Bennett v. Saratoga Co. Fire Ins. Company, 5 
Hill, 192. In the Protection Ins. Co. v. Harmer, 2 Warden, 
O., 472, the point was not necessary to the decision of the 
case, but the doctrine of the cases above cited is approved, 
and the propriety of the distinction there taken between fire 
and marine insurance distinctly recognized. After showing 
the groundsof this distinction, and that the reason of the rule 
as to concealments, and the policy on which it is founded in 
its application to marine risks, entirely fails when applied to 
fire policies, Judge Raney, who delivered the opinion of the 
court, lays down the rule thus: “ That all that is required of 
the assured (in fire policies) is that he shall not misrepresent 
or designedly conceal any facts material to the risk, and that 
he answer in good faith all questions asked him by the insurer, 
unless the fact not communicated is one of unusual peril to 
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the property, and could not with reasonable diligence be dis- 
covered by the insurer or anticipated as a foundation for a 
specific inquiry.” We are of opinion the fourth instruction 
is substantially correct. 

The plaintiffs’ third instruction is erroneous, and for this 
the judgment must be reversed. It appears from the testi- 
mony of the secretary of the company that the application 
for insurance was made by Leathe, one of the plaintiffs, at 
which time inquiries were made respecting the occupancy 
of the building ; that, some months prior to taking out the 
policy, Boggs, the other plaintiff, spoke to him about insur- 
ance, but he did not consider him as making an application 
for insurance, and the matter was not formally considered by 
the directors; and that he made no particular inquiry of 
Boggs as to the manner the building was occupied, but asked 
him how it was occupied; that the only application for this 
insurance acted on by the directors was that of Leathe. 

From the deposition of one Ford, read by the plaintiff, it 
appears that he was present with Boggs at the office of de- 
fendant, on one occasion when he, Boggs, went there for the 
purpose of getting insurance on the stock of plaintiffs in the 
“Ten Buildings ;” that Boggs told the secretary that a part 
of these buildings were occupied by his own family and that 
of one Spore, and that the secretary took a memorandum at 
the time and said he would lay it before the board, but did 
not see Boggs sign any application, and knew nothing of 
the terms of any agreement. When this interview took place 
between Boggs and the secretary of the defendant is not 
stated with any precision by the witness Ford; but it is evi- 
dent that it was before the policy was issued, and was not at 
the time at which Leathe applied; how long before does not 
appear. It seems that the only application for insurance 
that was considered by the company, and upon which the 
policy issued, was that made by Leathe, and if so the defen- 
dant is not bound by any communications made at the inter- 
view between Boggs and the secretary before the insurance 
was effected, and not connected with an application therefor. 
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It is equally clear that the plaintiffs would not be liable for 
any concealment or representations that Boggs might have 
made concerning the subject of insurance under such circum- 
stances, and they would have been no defence in an action 
by them against the company; for in such cases there is no 
obligation to disclose facts affecting the risk. 

Whether the communications made by Boggs to the secre- 
tary at the interview referred to in the third instruction were 
or were not connected with the insurance that was effected, 
or related to an application therefor, was for the jury to 
determine ; but, under the rather vague and indefinite phra- 
seology of the instruction, they were not so restricted as they 
should have been. 

The second instruction asked by the defendant, (refused 
by the court,) being unintelligible as the records present it, 
will not be noticed, and the third was embraced substantially 
in the one given for the defendant, and was therefore well 
refused. 

Judgment reversed and the cause remanded ; Judge Scott 
concurring. Judge Napton absent. 


JOHNSON, Respondent, v. JOHNSON’S ADMINISTRATOR, e¢ al., 
Appellants. 


1. Among the savage tribes of North American Indians marriage is‘merely a 
natural contract, and neither law, custom nor religion has affixed any con- 
ditions, limitations or forms other than those which nature herself has pre- 
scribed. 

2. Permanency is not to be regarded as an essential element of marriage by 
the law of nature; otherwise all such connections as have taken place 
among the various tribes of the North American Indians—either between 
persons of pure Indian blood, or between half breeds, or between the white 
and Indian races—must be regarded as illicit and the offspring illegitimate ; 
for it is well established that in most of the tribes, perhaps in all, the un- 
derstanding of the parties is that the husband may dissolve the contract at 
his pleasure. The power of divorce in one or both of the parties to a con- 
tract of marriage, at his or her pleasure, is not inconsistent with the law of 

nature. 













































MARCH TERM, 1860. 73 


Johnson v. Johnson’s Adm’r. 








8. A mere casual commerce between the sexes does not constitute a marriage 
by the law of nature; but where there is a cohabitation by consent, for an 
indefinite period of time, for the procreation and bringing up of children, 
that, in the state of nature, would be a marriage. 

4. It is well settled, as a general proposition, that a marriage, valid according 
to the law or custom of the place where it is contracted, is valid everywhere. 

5. Where the legitimacy of children is called in question, especially after 
their death, and after a great lapse of time, every reasonable presumption 
should be indulged in in favor of legitimacy ; very slight circumstances are 
sufficient to authorize a court or jury to find the existence of a marriage. 

6. By the statute law of this state “the issue of all marriages deemed null in 
law, or dissolved by divorce, shall be legitimate ;” (R. C. 1845, 1855, tit. 
Descents and Distributions ;) hence, upon an issue of legitimacy, the inqui- 
ry is limited to the mere fact of a marriage de facto, and in this investiga- 
tion the jury are bound to make every intendment in favor of the legitimacy 
of the children not necessarily excluded by the proof. 

7. Where a white man, living in the Indian country, introduced an Indian 
woman into his family, cohabited with her and became the father of chil- 
dren by her, assumed and discharged parental duties toward those children, 
provided liberally for their education, introduced them into his household 
upon his subsequent marriage with another woman, secured their recogni- 
tion in the social circle in which he moved, and their marriage as his 
daughters, made liberal provision for them in his will, and solemnly recog- 
nized them as his children in that instrument—no question being made as 
to their legitimacy during the life of the father—he/d, that all these circum- 
stances constituted presumptive evidence of a marriage with the Indian 
woman, when its existence was questioned nearly fifty years after it is 
alleged to have taken place, when two of the children were dead leaving 
heirs, and the father also died without leaving any other children. Held, 
further, that the fact, that after cohabiting with the Indian for years, the 
white man separated from her and sent her back to her tribe, could have no 
tendency to overthrow the presumption of a marriage arising from the pre- 
vious cohabitation and other circumstances, if such separation and sending 
away were consistent with the usages among the Indians, not only in refer- 
ence to their own marriages, but to intermarriages with the traders who 
sojourned with them. It isa right conceded to the husband by the terms 
of the contract, and its exercise can not therefore be regarded as inconsis- 
tent with it. 


Appeal from St. Louis Land Court. 


This case has heretofore been before the supreme court 
and is reported in 23 Mo. 561. This was a suit instituted 
by Lucy Johnson, widow of Col. John W. Johnson, deceased, 
to obtain an assignment of dower in the real estate belong- 
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ing to said Johnson at the time of his decease. She claims 
one-half thereof as a dower under the third section of the 
dower act of 1845. The petition in the cause is set forth at 
large in the report of the cause in 23 Mo. 561. The peti- 
tion sets forth in substance the following facts: Plaintiff was 
married to said Johnson in 1831 in the city of St. Louis, and 
lived with him as his wife in said city until his death, June 
1, 1854. A marriage contract was entered into between the 
parties previous to their marriage. This contract is set forth 
in the report above referred to. By it, it was agreed that the 
separate property of the contracting parties should, during 
their joint lives, form a fund from the income of which they 
and their issue, if any, shuld be supported and maintained ; 
that “for the purpose of producing such income the said 
Johnson shall have the management of the said separate 
property of the said Lucy Gooding.” It was also agreed 
that either might, in any manner or form, dispose of one- 
third of his or her said separate property without thé other’s 
_ interposing any obstacle ; also that either might at his or her 
death, by will, or declaration in the nature of a will, devise 
or bequeath to any person in absolute property whatever of 
his or her property might then remain, so that the survivor 
should be entirely divested of all interest therein; that on 
the death of either party, the survivor should retain the full 
right and title in his or her separate property, and the prop- 
erty of the deceased party should be distributed according to 
the laws then in force. Said Johnson left a will, which was 
duly proved and admitted torecord. After reciting the ante- 
nuptial contract above set forth, the will proceeds as follows: 
“ And I, the said John W. Johnson, declare that after my 
marriage with my wife, the said Lucy Gooding, with her own 
free consent, I used and invested thirty-five hundred dollars 
of her money in erecting as a residence for ourselves during 
our lives, and at her request—stating the house we lived in 
on Elm street was too lonesome, and in consequence I erected 
the two-story brick building we now occupy, on my own 














MARCH TERM, 1860. 75 





Johnson v. Johnson’s Adm’r. 





land, situated on the north side of Market street, in said city 
of St. Louis, and No. 155, and cost me four thousand six 
hundred dollars, as per my account book. I devise and be- 
queath to said wife Lucy, during her natural life, and no 
longer, the said buildings, together with so much of my land, 
&c., provided, however, my wife keep this house insured for 
its full value; if she does not, and the house is destroyed by 
fire or otherwise, after my death, the loss must be hers and 
not mine; also the taxes to be paid thereon by her after my 
death.” ‘The devises and bequeaths hereby made to my 
wife Lucy are intended and declared to be in full satisfaction 
of all and every claim, right of dower or other demands 
which she may have to my estate, and on the express condi- 
tion that it shall be received as such. The real estate herein 
mentioned and devised to my wife Lucy during her natural 
life, I devise, after the said Lucy’s death, to my grandson, 
John E. Gleim, and his heirs and assigns; and in default,” 
&c. The testator then proceeds to give directions as to the 
manner of paying the bequest to the widow. The testator 
devised and bequeathed almost his entire estate to his daugh- 
ter Eliza O. Perkins and his grandchildren Rosella Murdock 
and John Edgar Gleim. Nathaniel J. Eaton became admin- 
istrator with the will annexed. The other devisees, defen- 
dants in this suit except plaintiff, accepted the provisions of 
the will. There never was any issue of said marriage. The 
petition proceeds to specify various lots and tracts of ground 
of which said Johnson was seized at his death; also that 
after plaintiff’s marriage with said Johnson he received vari- 
ous sums of money belonging to the plaintiff, amounting in 
all to $5,801; that at the time of said marriage Johnson’s 
property was for the most part wholly unimproved ; that he 
employed the money received of the plaintiff to render it 
valuable and productive; that Johnson “did never keep or 
perform the said marriage articles on his part, but violated 
and broke the same in every part and parcel thereof, and did 
conduct himself in fraud and bad faith toward her in that 
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behalf ;”’ that Johnson did merely use and employ the said 
articles of agreement for the purpose of getting into his pos- 
session the property of the plaintiff, and did afterwards re- 
fuse, fail and neglect to comply with the said articles in every 
thing mentioned therein for the benefit of the plaintiff; that 
he invested her estate so as to improve and enhance the value 
of his own estate and render it productive of an income for 
his own benefit and in his own name; that he did not apply 
the income donestly and in good faith to the maintenance 
of himself and plaintiff during their joint lives, but merely 
to the support of himself and certain relatives, children and 
their husbands and others; that plaintiff received nothing 
but her clothing, which did not exceed fifty dollars per year 
in value, and her board and lodging, while she was laboring 
and toiling assiduously for said Johnson ; that the residue of 
the income derived in common from her property and his he 
invested for his own benefit and in his own name; that he 
pretended untruly in his will that he had used only $3,500 
of her money, and that she had requested him to employ the 
same in erecting the house on his property on Market street ; 
that he: attempted, in violation of the marriage articles, to 
ferce her to elect to take a dower not worth $3,500, not only 
in satisfaction thereof but also in satisfaction of all other claim 
on his estate; that he wrongfully mixed up her property 
with his own; that she is now sixty years of age. She in- 
sists that as said Johnson did by his will devise to her an 
estate to be in full satisfaction of dower, he and all persons 
claiming under the will are estopped to deny her right to 
dower. On the 8th of December, 1854, she duly elected to 
take dower in said Johnson’s estate under the third section 
of the dower act of 1845. On the Tth of December, 1854, 
she duly renounced the provisions of the will above referred 
to. Plaintiff insists that as Johnson did not in good faith 
comply with said articles of marriage on his part, she is not 
bound to comply with the same, and that she is released from 
all obligations or duty to keep or perform said articles, and 
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she claims to be entitled to dower in his estate notwithstand- 
ing the said articles. Plaintiff prays that for her dower one- 
half of the real estate belonging to said Johnson at his death 
may be set off to her absolutely, and also for damages. 

The defendants are N. J. Eaton, administrator with the 
will annexed of said Johnson, John Edgar Gleim, grandson, 
and Rosella Murdock, granddaughter of said Johnson, Eliza 
O. Perkins, daughter of said Johnson, and Mason Johnson, 
trustee of said John Edgar, Rosella and ElizaO. The infant 
defendants answered in the common form, submitting their 
rights to the protection of the court. The adult defendants 
answered setting up the antenuptial contract and denying 
any breach thereof, denying that said Johnson invested any 
of the money or property of the plaintiff to improve or en- 
hance the value of his own property or estate except as sta- 
ted in his will. Defendants allege that said Johnson faith- 
fully performed and complied with the terms and stipulations 
of said antenuptial contract; that by a previous marriage 
said Johnson had three daughters born in lawful wedlock, 
and named Eliza O. Perkins, Mary Murdock, and Rosella 
Gleim ; that Mary Murdock died during the lifetime of said 
Johnson, leaving a daughter, Rosella Murdock ; that Rosella 
Gleim also died during the lifetime of said Johnson, leaving 
a son, John Edgar Gleim. The defendants professed a read- 
iness and willingness to refund to plaintiff the money John- 
son states in his will he received from her and used in the 
construction of a dwelling-house for the accommodation of 
plaintiff and himself, to-wit, the sum of $3,500; also a read- 
iness and willingness to pay interest on said sum from the 
date of the death of said Johnson to the time of answering, 
making the sum total of $3,885. This sum they offer to pay 
on account of and in performance of the conditions of said 
ante-nuptial agreement. Defendants also ask, if any other 
moneys should be found to have belonged to plaintiff before 
her marriage and to have come into the hands of said John- 
son, that an account may be taken of such money or prop- 
6—VOL. XXX. 
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erty, and that the estate of said Johnson be charged there- 
with, and that upon payment thereof plaintiff might be for- 
ever barred of dower. This portion of the answer tendering 
money in compensation of the money and property appro- 
priated by Johnson was stricken out on motion of plaintiff. 

The court, on the calling of the case for trial, directed the 
following issue to be tried by a jury: * Whether John W. 
Johnson died without descendants in being capable of inher- 
iting his estate.” The substance of the testimony bearing 
on this issue is sufficiently set forth in the opinion of the 
court. The court, at the instance of the plaintiff, gave the 
jury the following instruction: ‘“ Unless the jury find that 
John W. Johnson, and the Indian woman with whom he 
cohabited, mutually agreed to live their whole lives together 
in a state of union as husband and wife, it was not a mar- 
riage, nor are the children born of such union capable of 
inheriting from the father.” 

The court refused the following instructions asked by the 
defendants: “1. [f the jury find that the late John W. 
Johnson took an Indian wife in the Indian country, accord- 
ing to the usages prevailing in that country, and cohabited 
with said woman, and had by her three children, as stated 
in the answer, who, or their descendants, are still living, 
then the jury ought to find the issue for the defendants. 2. 
If the jury find that the late J. W. Johnson cohabited with 
an Indian woman in the Indian country, and had by her 
three children; that he raised and educated them as his 


_own ; claimed and procured an allowance for them from the 


government as half breeds, and always held them out to the 
world as his children, such conduct of said Johnson is evi- 
dence of a marriage in fact between him and said Indian 
woman. 8. If the jury find that said J. W. Johnson was 
married to an Indian woman in the Indian country, accord- 
ing to Indian usage, and by her had issue still living, such 
issue are legitimate, although such marriage was, by the 
laws of this state, merely void. 4. If said Johnson and an 
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Indian woman, between the years 1812 and 1822, in the 
Indian country at and about Prairie du Chien, cohabited 
together for several years according to the usages prevailing 
at the place of such cohabitation, and did procreate children, 
such children are legitimate, and if any of them still survive, 
the jury ought to find the issue for defendants. 5. If said 
Johnson and an Indian woman cohabited together and had 
children, as stated in the foregoing instruction, such chil- 
dren are legitimate, although the parents, at the time of the 
cohabitation, agreed that their connexion should be dissolved 
at the pleasure of either party.” 

The jury found a verdict for plaintiff. At the final hear- 
ing of the cause much testimony was introduced bearing 
upon the question of the execution of the antenuptial con- 
tract by said Johnson, and its fulfilment by him, and the 
appropriation of plaintiff’s moneys to his own use and ben- 
efit. The court found the facts substantially as set forth in 
the petition, and decided that plaintiff was not barred of her 
dower, and ordered and adjudged that she have and recover 
as dower one-half of the real estate mentioned in the peti- 
tion, and appointed commissioners to allot, set apart and 
admeasure to her the said dower, and ordered further that 
plaintiff do have and recover of defendants her damages for 
being deforced of her dower. The court assessed the dam- 
ages at $7,420.11, computing and estimating the same from 
the time of the death of said John W. Johnson to the time 
of trial. The defendants moved the court to set aside this 
assessment on the ground that it was excessive, and that the 
court erred in refusing certain instructions asked by defen- 
dants, and in assessing or computing plaintiff’s damages from 
the date of the death of the testator to the time of trial. The 
court overruled the motion. 

Field, Jones & Sherman, and Krum & Harding, for appel- 


lants. 


I. The court erred in striking out the part of the answer 
in which defendants offered to pay whatever might be found 
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to be due to the plaintiff for moneys belonging to her and 
received by the testator. The court proceeded on the ground 
that this part of the pleading was bad, inasmuch as the formal 
requisites of a tender at law were not complied with. The 
plaintiff’s case was purely equitable. The pleadings are to 
be judged by the rules of equity, and the answer of defen- 
dants in the particular part stricken out was conformable to 
the established precedents. 

II. The law of marriage and legitimacy laid down by the 
court below in its instruction to the jury, is not the law of 
the land. The validity of a marriage must be tried by the 
laws or customs of the place where it is had. If it be valid 
there it is valid everywhere. (Story, Conf. Ll., § 113; Sut- 
ton v. Warren, 10 Met. 451, and cases cited.) The marriage 
of Col. Johnson and Tapissee was unquestionably good ac- 
cording to the laws and customs of the Indians. For the gen- 
eral customs as to marriage among the Indians, the court is 
referred to Robertson’s America, book 4; 2d An. Hist. Col. 
of Wisconsin, p. 226, 176,120 and 104; for Choctaw usages, 
see Wall v. Williams, 11 Ala. 826; for Cherokee usages, 
Morgan v. McGhee, 5 Humph. 13.) In the two cases just 
cited, the courts held that a marriage after the Indian cus- 
tom and dissoluble at the pleasure of either party, was valid 
by the laws of Alabama and Tennessee. (See 8 Ala. 48.) 
But the instruction of the judge below does not correctly 
declare the local law of the state. For, if the parties toa 
contract of marriage were to insert a term or stipulation that 
the marriage should be dissolved at pleasure, such term or 
stipulation would be void, yet the marriage itself would be 
good. (Rutherforth’s Instit. p. 173.) Furthermore, it has 
been the standing law of this state for more than thirty years 
that the issue of all marriages deemed null in law shall be 
legitimate. (See R. C. 1825, 1835, 1845, 1855, tit. Des- 
cents.) The instructions moved by the defendants on the 
trial of the issue, truly declared the rule of presumption 
arising out of the cohabitation of the parties and the actions 
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of Johnson in respect to the children. (2 Greenl. Ev. § 462.) 
Continued cohabitation and procreation of children is suffi- 
cient evidence of marriage. (Felts v. Foster, 1 Taylor, 72; 
Cheseldine v. Brewer, 1 Harris & McH. 152; 1 Dev. 337; 
1 Penn. 450; 4 B. Monr. 575; 2 Nott & McC. 114; 9 Paige, 
343 ; 1 Bland, 479; 2 Hay, 102; 4 Ala. 142; 1 Pick. 505; 
3 Mo. 441.) And after a lapse of thirty years and when the 
parties are dead, legitimacy will be presumed on very slight 
proof. (Johnson v. Johnson, 1 Dessaus. 595.) After the 
strong proof of a marriage in fact between Col. Johnson and 
the Indian girl, deducible from his actions and conduct, his 
declarations made during his courtship of the widow Good- 
ing, to the effect that he was a bachelor, &c., were undeserv- 
ing of consideration. Yet in looking over the record it is 
plain that no evidence to disprove the marriage is to be found 
except these declarations. In Gaines v. Relf, 12 How. 534, 
the supreme court of the United States held this language: 
“The great basis of human society throughout the civilized 
world is founded in marriage and legitimate offspring ; and 
to hold that either of the parties could, by a mere declara- 
tion, establish the fact that a marriage was void, would be 
an alarming doctrine.” 

III. The court below erred in finding that Johnson violated 
the marriage contract. The testimony warrants no such 
conclusion. The great effort on the part of the plaintiff was 
to prove the parsimony of Johnson, and that she was not 
indulged in the elegancies of dress. But the witnesses con- 
cur in saying that Johnson always kept up a decent domestic 
establishment, and the plaintiff, while living with him, was 
comfortable, contented and happy. 

IV. But supposing that the marriage contract had been 
departed from by Johnson, a court of equity would do no 
more than give a fair compensation to the plaintiff. Surely 
there is no equity in enforcing so severe a penalty as is 
exacted in the present case. 

V. There was error in awarding the plaintiff damages. 
She was entitled to none. The court below thought it was 
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assigning dower. But dower had been expressly waived by 
the plaintiff. Her right, on her own showing, was as an heir 
under the law and not as dowress. She claimed one-half of 
the estate on the footing of an ordinary heir. The estate 
had been all the while in the custody of the legal administra- 
tor, who managed it for the benefit of all concerned. As 
against the proprietors of the other half of the estate, she 
was no more entitled to claim damages than she was liable 
to pay them. 


S. T. & A. D. Glover and Richardson, for respondent. 


I. This court decided when this cause was here before that 
by plaintiff’s petition she was legally entitled to dower in the 
lands mentioned ; that the marriage contract did not consti- 
tute a legal bar to dower within the provisions of the statute 
law of this state; that it vested in plaintiff no estate; that 
there nevertheless was such a thing as an equitable jointure ; 
that something more than a mere agreement is necessary to 
complete it; that, in short, defendants had no legal defence ; 
that they might have an equitable defence ; that if they could 
show that the marriage contract had been performed, then 
they would have a right to demand of plaintiff the release of 
her dower, that is, they would then be entitled to a specific 
performance of the marriage contract against the plaintiff. 
It was also suggested that such a defence must be made with 
a tender of what moneys had been received by the husband 
from the wife. The defendants made out no case for specific 
performance. The plaintiff’s right is unquestioned, and de- 
fendants are called upon to show some affirmative matter 
whereon to compel her to give it up. They simply ignore 
the allegations of the petition. They admit that $3,500 were 
received as stated in the will; this they are ready and will- 
ing to pay; they have the money, but do not pay and will 
not pay. The answers made no showing of any equitable 
title in defendants to plaintiff’s dower. The defendants rest 
their case on negative and not affirmative matter; persisted 
in treating the case as one in which plaintiff must show her 
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right to dower, not as one in which the defence was bound to 
show that Johnson in his lifetime, and they since, had done 
what they ought in relation to the marriage contract. They 
admit that Mrs. Johnson had and still has due to her large 
sums of money on the contract which they could pay and 
will not pay to her. The evidence shows that Johnson trifled 
with his agreement with his wife touching her dower, and 
conducted himself in gross bad faith. He appropriated 
$5,801 of her money, used it in improving his land, made no 
account of it, and denied it, put the denial in his will, ad- 
mitted only $3,500 out of the amount, without interest at the 
end of twenty-four years, and attempts to force that on her 
in lieu of dower and other claims, not even that, but an an- 
nuity of about four hundred dollars per annum for a life 
after sixty years. 

II. The instruction given to the jury with respect to the 
marriage of Johnson to the Indian woman was correct. 
(Bishop on Marriage & Divorce, 32; Shelf. on Mar. & Div. 
1.) The defendants’ instructions were properly refused. 
They were erroneous. There was no evidence tending to 
show that the Indian woman was a wife. The facts in evi- 
dence if accompanied by a separation of a marriage, would 
be evidence of a marriage. (2 Stark. Ev. 510; 2 Greenl. 
Ev. § 462.) 

III. The offer to pay with no money in court was no tender. 

IV. The instructions asked on the assessment of damages 
by the defendants were all improper. 


NaPTon, Judge, delivered the opinion of the court. 


This case was here before on a demurrer to the petition, 
and the decision of the court will be found reported in 23 
Mo. 561. 

When the case returned to the land court, an answer was 
filed by the adult defendants, setting up the antenuptial 
settlement as an equitable bar to the claim for dower, and 
denying the several charges, made in the petition, of breaches 
of the contract and general bad faith on the part of Johnson, 
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and offering to pay the amount of money received by John- 
son from his wife upon their marriage, as specified in his will, 
and whatever additional money might appear upon investi- 
gation to have belonged to the plaintiff originally, and to 
have been received by the testator. 

This part of the answer, which tendered compensation of 
breaches of the antenuptial contract in the event that such 
breaches should be found by the court, was stricken out, 
and the court directed an issue to be tried by a jury: 
“‘ whether John W. Johnson died without descendants in be- 
ing capable of inheriting his estate.”” This issue was found, 
under instructions from the court, for the plaintiff, and the 
court, proceeding to a final hearing of the cause, found all 
the facts in conformity to the allegations of the petition, and 
gave judgment for the plaintiff, in accordance with her claim 
under the third section of the act of 1845 concerning dower, 
for one-half in fee of all the deceased husband’s real estate 
subject to his debts. After commissioners had been appointed 
to admeasure dower under this judgment, and had reported, 
‘a final judgment was entered to the same effect, and dam- 
ages were assessed at $7,420.11. 

The question of most importance, which presents itself in 
the outset of this case, is the one which arises upon the in- 
struction given to the jury upon the trial of the issue of 
legitimacy. That instruction is, “ unless the jury find that 
John W. Johnson, and the Indian woman with whom he 
cohabited, mutually agreed to live their whole lives together 
in a state of union as husband and wife, it was not a mar- 
riage, nor are the children of such union capable of inherit- 
ing from the father.” 

Col. Johnson, it appears from the testimony taken at the 
trial, was a government factor at Prairie du Chien in 1812, 
at that time a military post in the Indian country, and out- 
side of the limits of any state. Whilst there, he formed a 
connexion with an Indian woman, the daughter of a chief 
named Keokuk, with whom he lived for several years, and 
by whom he had three children, daughters, named Rosella, 
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Mary and Eliza. These children were brought up and edu- 
cated by Col. Johnson in conformity to his circumstances and 
condition in life; were introduced into society, after their 
education was finished, as his daughters; remained inmates 
of his household after his removal to St. Louis in 1822, up 
to the period of their marriage, and were in all respects 
treated by him as a father would be expected to conduct him- 
self towards his legitimate children, and were finally pro- 
vided for in a will, which left to them or their descendants 
the bulk of his fortune, which amounted to about one hun- 
dred thousand dollars. 

Shortly after his removal to St. Louis, Col. Johnson mar- 
ried the plaintiff, having left the mother of these children 
with her tribe, and it not appearing from the testimony 
whether she was living or not at the time of the marriage 
with the plaintiff. Some testimony was given at the trial 
explanatory of the custom of the Indians in relation to their 
marriages. It seems that there were connexions formed be- 
tween the traders and the Indian women, which were regarded 
as marriages, and others which the witnesses did not so con- 
sider. What were the characteristics which distinguished 
the one from the other did not very clearly appear; but there 
was no evidence that in either case the husband was not re- 
garded as at liberty to leave his wife at his pleasure. Some 
of the witnesses testified in relation to the ceremonies which 
sometimes accompanied a marriage. There was no evidence 
in relation to the origin of the connexion between Col. John- 
son and Tapissee (the woman with whom he lived), nor did 
it appear what the nature of the contract was between them, 
except as it was to be inferred from the facts stated above. 

There is doubt that permanency enters into the idea of 
marriage as understood among all civilized and christian peo- 
ple, and the proposition stated in the instruction of the land 
court is undoubtedly well sustained by writers who have dis- 
cussed the subject of marriage. It may be further conceded 
that, even by the law of nature, a mere casual commerce 
between the sexes does not constitute a marriage. But when 
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there is a cohabitation, by consent, for an indefinite period 
of time, for the procreation and bringing up of children, that, 
in a state of nature, would be a marriage; and, in the ab- 
sence of all civil and religious institutions, may safely be 
presumed to be, as it is termed by some writers, “a marriage 
in the sight of God.” (Selford on Marriage & Div. p. —.) 
“It has been made a question,” says this author, “ how long 
the cohabitation must continue by the law of nature, whether 
to the end of life. Without pursuing that discussion, it is 
enough to say that it can not be a mere casual and temporary 
commerce, but must be a contract at least extending to such 
purposes of a more permanent nature in the intentions of 
the parties.” (id. p. 9.) 

If permanency is to be regarded as an essential element of 
marriage by the law of nature, it is clear that all such con- 
nexions, which have taken place among the various tribes of 
North American Indians, either between persons of pure In- 
dian blood, or between half breeds, or between the white and 
Indian races, must be regarded as a mere illicit intercourse, 
and the offspring be considered as illegitimate ; for it appears 
to be well established by historians and travellers, as well as 
by the reported testimony in judicial proceedings occurring 
in the courts of some of our states, that in most of the tribes, 
perhaps in all, the understanding of the parties is that the 
husband may dissolve the contract at his pleasure. In a 
work published by Mr. Schoolcraft concerning the manners 
and customs of the North American Indians,.under the au- 
thority of the government of the United States, the writer 
says: “The marital rite is nothing more, among our tribes, 
than the personal consent of the parties, without requiring 
any concurrent act of a priesthood, or magistracy, or wit- 
nesses ; the act is assumed by the parties without the neces- 
sity of any other extraneous sanction except parental consent. 
Presents are, however, often made, if the parties are able. I 
is also disannulled and the wife dismissed from the wigwam 
whenever the husband pleases, or the marital state is contin- 
ued under the evils of discord or a state of polygamy. The 













































MARCH TERM, 1860. 87 





Johnson v. Johnson’s Adm’r. 





latter is however the usual method among the hunter and 
prairie tribes. But the ties of consanguinity are still strictly 
acknowledged ; children become possessed of all their natu- 
ral rights, and family tradition traces these to their remotest 
links.”” In Robertson’s History of America, (book 4,) the 
same peculiarity is noticed as characterizing the contract of 
marriage as it prevailed among the natives of South America. 

In the case of Wall v. Williamson, 11 Ala. 839, it appeared 
in evidence that, by the Choctaw law, the husband could 
dissolve the relationship at pleasure, and a marriage of this 
kind, within the limits assigned to that tribe, was held valid. 
The court says that “marriages among the Indian tribes 
must be regarded as taking place in a state of nature; and 
if, according to the usages and customs of the particular 
tribe, the parties are authorized to dissolve it at pleasure, the 
right of dissolution will be considered a term of the contract. 
Either party may take advantage of this term, unless it be 
expressly or impliedly waived by them; or they may per- 
haps acquire such relations to society as will give permanency 
to the contract and take from them the right to avoid it.” 
The same doctrine had been held by the court in the same 
case, reported in 8 Ala. p. 48. 

In Tennessee, a marriage among the Cherokees, according 
to the usages of that tribe, within the limits of that state, 
was held valid. And it appeared that all that was necessary 
to constitute a marriage by these usages was a public agree- 
ment to live together as man and wife, and the fact that two 
persons did so live together was considered evidence of such 
agreement. In this case (Morgan v. McGhee, 5 Humph. 14,) 
the husband was a white man, and there were children of 
the marriage, and the supreme court, in passing on the case, 
observe: “To hold this marriage to be void would be to 
vitiate all the marriages made in the nation, (Cherokee,) 
and might be productive of much mischief.” Proceeding, 
therefore, on the principle that the courts in Tennessee 
would recognize as valid all marriages of a foreign country 
made in pursuance of the forms and usages of that country, 
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they applied the doctrine to a marriage between a white man 
and an Indian, made within the Indian nation, conformably 
to the customs of the tribe. 

Judge Story, in his work on the Conflict of Laws, consi- 
ders marriage, as in its origin, a contract of natural law; 
that “it is the parent and not the child of society ;” that in | 
all civilized countries it becomes a civil contract regulated 
by law, and in many has superadded to it a religious obliga- _ 
tion... So that the contract is a natural, civil or religious 
one, or embraces all these elements, according to the condi- 
tion of society in which it occurs. It is plain that, among 
the savage tribes on this continent, marriage is merely a 
natural contract, and that neither law, custom or religion 
has affixed to it any conditions or limitations or forms other 
than what nature has itself prescribed. It can hardly be said 
that the power of divorce, in one or both of the parties to the 
contract, at his or her pleasure, is inconsistent with the law 
of nature. The fact, as we have seen, is otherwise. To 
what quarter shall we look for proofs of the law of nature, 
if we exclude the manners and customs of the American 
aborigines ? 

It is well settled, as a general proposition, that a marriage, 
valid according to the law or custom of the place where it is 
contracted, is valid everywhere. (Story’s Conf. of Laws, 
§ 113; 2 Greenl. Ev. § 460.) It is equally clear, both 
upon authority and upon general principles of public policy 
and natural equity, that where the legitimacy of children is 
called in question, especially after their death and after a 
great lapse of time, every reasonable presumption is indulged 
in favor of legitimacy. Very slight circumstances have been 
held sufficient to authorize a court or jury to find the exist- 
ence of a marriage. In the case of Johnson v. Johnson, 1 
Dessaus. 595, the testator had used an expression in his will 
which had a tendency to create a doubt as to his son’s legit- 
imacy; and the only proof to remove the suspicion was the 
simple fact that the father and mother had lived together as 
husband and wife, and were so considered in the neighbor- 
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hood. Thirty years had elapsed, and all the parties were 
dead, and the illegitimacy of the son would let in the colla- 
teral relations of the deceased. The court of Chancery de- 
clared that “ to bastardize a person after his death was con- 
trary to every principle of law, justice and equity,” and 
decreed accordingly in favor of the legitimacy of the son. 

Where there has been a marriage de facto, and the parties 
to it are dead, although no direct proceeding can ever be had 
to invalidate it, yet if children have sprung from the union, 
the question of their legitimacy may incidentally and neces- 
sarily involve the validity of the marriage. Our statute has 
however, even in such cases, precluded the necessity of any 
inquiries of this sort, by declaring the issue of all marriages 
deemed null in law to be legitimate. Under our law, upon 
an issue of legitimacy, the inquiry is limited to the mere fact 
of actual marriage; and upon this investigation, confining 
ourselves to the rules of evidence established before this sig- 
nificant change in the law, the jury are bound to make every 
intendment in favor of the legitimacy of the children not 
necessarily excluded by the proof. (Senser et al. v. Bower 
and wife, 1 Penrose & W. 452.) In the case of Cheseldine, 
lessee, v. Brewer, 1 Harr. & McH. 152, upon a question of 
legitimacy, the jury were instructed that if they found the 
reputed parents of the person claiming as heir had consented 
and agreed to be man and wife and had cohabited as such 
before the birth of the claimant, they should render their 
verdict for the plaintiff, and this direction of the court was 
sustained upon appeal. The supposed marriage had occur- 
red in the state of Maryland, and of course, if it had in fact 
taken place, had been accompanied with the ceremonies and 
attended with the sanctions, civil and religious, which the 
laws of that state required. 

The separation of Col. Johnson from the mother of his 
children can not, under the facts of this case, be regarded as 
tending to rebut the proof of a marriage. Such a separa- 
tion, in ordinary cases, occurring between persons of the 
same race and in a civilized country, is undoubtedly compe- 
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tent evidence to rebut the presumption arising from previous 
cohabitation. (Senser v. Bower et al., 1 P. & W. 452.) But 
the fact here, if established to be consistent with the usages 
among the Indians, not only in reference to their own mar- 
riages, but to intermarriages with the traders who sojourned 
With them, could have no tendency to overthrow the pre- 
sumption arising from the previous cohabitation. It seems 
to be a right conceded to the husband by the terms of the 
contract, and its exercise can not therefore be regarded as 
inconsistent with it. 

The declarations of Col. Johnson, reported by some of the 
witnesses, as made upon the eve of and perhaps subsequently 
to his marriage with the plaintiff, that he was a bachelor, are 
not entitled to any consideration. Such expressions are 
readily accounted for without being understood as indicat- 
ing an intention to bastardize his children—an intention con- 
tradicted by all the acts of his life in reference to these chil- 
dren. His assumption and performance of parental duties, 
his care in providing for their education, his introduction of 
them into his household after his marriage with the plaintiff, 
their recognition in the social circle in which he moved, their 
marriage as his daughters, the liberal provisions for them in 
his will, and his solemn recognition of them in that instru- 
ment; all these circumstances, without any question, so far 
as the testimony shows, being ever made of their legitimacy 
during the life of the father, certainly constitute presumptive 
evidence of a marriage, when its existence is questioned 
nearly fifty years after it is alleged to have taken place, and 
when two of the children are dead leaving heirs, and the 
father is dead without any other children, and his widow 
is also dead without children, either by her first or second 
husband. 

We have not been able to perceive any good reason for 
striking out a portion of the defendant’s answer ; but as the 
entire evidence in support of the defence is now before this 
court, the question becomes immaterial. We are satisfied, 
from the testimony, that the conduct of Col. Johnson has not 
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been such, in reference to the antenuptial agreement with 
the plaintiff, as to justify a specific performance of that 
agreement with a view to her exclusion from her legal right 
to dower. We do not allude to any charges of supposed illib- 
erality to his wife during their marriage union, for there is 
no good ground for concluding that there was any serious 
disagreement or ill-feeling between them ; but the provisions 
of the will were certainly inadequate, and not a bona fide 
execution of the contract. And as the testator, whether by 
the consent of his wife or not, thought proper so to invest 
the money received from her on the marriage, as to be en- 
tirely inaccessible to her for any of the uses contemplated by 
the antenuptial agreement, and it would be extremely diffi- 
cult, if not impracticable, to trace the fund so used in the 
improvement of the testator’s real estate, and ascertain its 
present value, we concur in the conclusion of the land court 
that the right to dower was not barred. 

It will be seen that, in our view of this case, the question 
of damages becomes immaterial. The death of the plaintiff 
having been suggested since the case came here, her repre- 
sentatives would be entitled to onethird of the rents and pro- 
fits of the real estate of which her husband died seized, from 
the time of his death to the date of the assessment; together 
with such proportion of the slaves and personal property of 
the husband as they may be entitled to under the second 
section of the act of 1845 concerning dower. It is not in- 
tended by this opinion to debar the plaintiffs from taking 
under the antenuptial agreement, but, as the bill is not 
framed with that view, we consider it unnecessary to notice 
that branch of the subject. 

The judgment is reversed and the case remanded. Judge 
Scott concurs. 
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THE State, Respondent, v. GazeLi, Appellant. 


1. If a person take and lead away a horse any distance with a felonious in- 
tent, the asportation is complete and he is guilty of larceny, although the 
horse is not removed from the enclosure or lot in which he is at the time of 
such felonious taking and leading away. 


Appeal from St. Louis Criminal Court. 


CG. C. Carroll, for appellant. 


I. There was no legal asportavit proved. The fourth in- 
struction given by the courtis erroneous. The court plainly 
tells the jury that a larceny had been committed, the very 
thing they were called upon to decide. The instruction 
more than revives the rigor of the old common law. It tells 
the jury that no matter whether the property be taken away 
from the possession of the owner or not, still the felony is 
complete, if the man tried to steal but did not steal. The 
horse was not carried away from any place. There was a 
high fence around the place, and egress therefore was impos- 
sible without taking down that fence. Not a log of it was 
taken down. (Rex v. Cheny, 2 East. P. C. 556; Anon. 2 
id. 556; Rex v. Wilkinson, 1 Hale, 598; 2 Russ. 96, 6; 
State v. McDowell, 1 Hawks, 449; State v. Carr, 13 Verm. 
571.) 


Mauro, (circuit attorney,) for the State. 


I. The instruction declared the law correctly. (2 Arch. 
C. Pl. 362, note; Whart. C. L. 655; State v. Carr, 13 
Verm. 571.) 


Scott, Judge, delivered the opinion of the court. 


The defendant was indicted for horse-stealing, convicted 
and sentenced to the penitentiary. On the trial it appeared 
in evidence that the horses were in an enclosure. <A witness 
testified that he saw a man leading one of the horses with 
something on him—a bridle or line. The court instructed 
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the jury that “if the defendant took or led the horse away 
any distance with a felonious intent, then the asportation is 
complete, as much so as if the party had succeeded in re- 
moving the horse away altogether, and in such case it makes 
no difference that the horse or horses had not been removed 
from the enclosure or lot in which they were at the time of 
the-larceny.”’ This instruction was excepted to. 

The least removal of the thing taken from the place where 
it was before is a sufficient asportation, though it be not 
quite carried off. As where one takes a horse and is arrested 
in the act of leading him from the enclosure of the owner, or 
where one takes goods in an inn and carries them into the 
hall with an intent to steal them and is apprehended before 
he gets out of the house, he was adjudged guilty of larceny. 
So where one takes plate from a chest and lays it on the floor 
and is surprised before he can carry it away, or removes 
goods from one end of a wagon to the other but is detected 
before he gets them out, the offence is complete and he is 
guilty of larceny. (2 East. P. C. 555-6.) 

The judgment is affirmed ; the other judges concurring. 





PickER, Respondent, v. Harporn ef al., Appellants. 


1. The admission of testimony that is merely irrelevant, and which could not 
have influenced the jury in forming their verdict, is no ground for the re- 
versal of a judgment by the supreme court. 


Appeal from St. Louis Land Court. 
The facts sufficiently appear in the opinion of the court. 
Krum § Harding, for appellants. 
I. Z. Smith, for respondent. 
Ewine, Judge, delivered the opinion of the court. 


This was an action by the respondent to divest the title of 
the heirs of William Haidorn, deceased, in a certain lot of 
T—VOL. XXX. 
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ground in the city of St. Louis, and vest it in the plaintiff, 
who claimed to be the grantee of one John Schreiber. 

The petition alleges substantially that the appellants, 
defendants below, are the children and widow of William 
Haidorn, deceased ; that about the 2d of January, 1844, one 
John Schreiber purchased of Nicholas DeMenill a lot of 
fifty-one feet front on Main street, by eighty feet in depth, in 
block forty-one; that at the time of the purchase Schreiber 
was largely indebted to William Haidorn, and to secure the 
payment of his indebtedness to Haidorn caused said lot to 
be conveyed to him by deed dated 2d January, 1844, execu- 
ted by DeMenill and wife ; that said deed is absolute on its 
face, but intended only as a deed of trust, to be held in trust 
by said Haidorn to secure him the sum of money so due 
him, and that said Schreiber reserved to himself the right to 
redeem the same upon the payment of the money due to 
Haidorn, a copy of which deed is filed with the petition ; 
that it was agreed at the time between Schreiber and Haidorn 
that Schreiber might redeem the lot upon such payment, and 
that Haidorn would convey all his interest by deed in fee to 
Schreiber; that Schreiber paid all the consideration money 
for said lot to DeMenill that was to be paid at that time, 
and for the balance of the purchase money Haidorn executed 
his note of even date with the deed for $733.83, payable in 
eight months, secured by deed of trust by Haidorn to De- 
Menill’s trustee; that no part of said note was paid by 
Haidorn, but that part of the same was paid by Schreiber 
and the balance by plaintiff, and that all the purchase money 
has been paid; that Haidorn paid no part of the purchase 
money, and had no other interest than that of a mortgagee ; 
that before the 1st January, 1853, Schreiber paid Haidorn all 
the money he owed him and all that said conveyance was 
made to secure, and that Haidorn failed to make such con- 
veyance ; that Schreiber took possession of the lot and exer- 
cised all acts of ownership, and expended to the amount of 
one thousand dollars in improving the lot, rented out the lot 
and buildings erected by him, and received the rents and 
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paid the taxes—all with the knowledge and consent of 
Haidorn, without accounting to him; that he so remained in 
possession exercising ownership until Haidorn’s death in 
July, 1853, and continued in possession and ownership until 
October, 1853, when he conveyed all his interest to the plain- 
tiff by deed of that date; that when the lot was conveyed to 
plaintiff he took possession and placed tenants in it who paid 
him rent, and that his tenants still occupy it; that plaintiff 
also improved the lot and paid general taxes and a special 
tax of nine hundred and eighty-four dollars on the lot. 

The defendants put in a formal answer denying all the 
allegations in the petition. The court directed the following 
issues to be tried by the jury: 1. Whether Schreiber pro- 
cured the deed of DeMenill and wife of January 2, 1844, to 
be made to Haidorn in order to secure to him the payment of 
a debt which he (Schreiber) then owed Haidorn. 2. If the 
jury find that the deed was so made, then whether the debt 
so secured by said deed has been fully paid. 

The petition does not allege any specific amount of indebt- 
edness from Schreiber to Haidorn, and the transactions out 
of which it seems to have arisen were through a course of 
several years of mutual dealings between the parties; and 
the evidence bearing upon the question of payment consists, 
for the most part, of admissions by Haidorn and various 
facts and circumstances, rather than any direct evidence. 

The purchase of the property from DeMenill, the con- 
veyance to Haidorn, and the deed of trust by the latter to 
DeMenill, were all in 1844. Schreiber remained in posses- 
sion after the deed was made, and continued to hold it as 
long as Haidorn lived, and afterwards until he (Schreiber) 
sold to plaintiff in 1853, who also entered into and still holds 
possession. It appears from DeMenill’s testimony that the 
whole of the consideration of the deed from him to Haidorn 
had been paid by Schreiber, and the most of it in work. 
Haidorn, it appears, was a blacksmith, and did the work of 
Schreiber in that line for a number of years, from 1839 or 
’40 to 1846, or thereabouts ; and there was evidence relating 
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to settlements between them during this period. There was 
evidence also of Schreiber’s indebtedness to Haidorn in 1846 
or 1847 for money loaned, which was to have been paid by 
a deed of the Gravois property. It also appears that in 
in 1848 Schreiber conveyed a farm on the Gravois road to 
Haidorn for the consideration of five thousand dollars, which 
was subject to an encumbrance of some twelve thousand dol- 
lars, and which, as stated by one of the defendant’s witnesses, 
was worth at the time of the sale from three to five thousand 
dollars over the mortgage by which it was encumbered. 
There was evidence of Haidorn’s admissions in 1848 that 
the debt owing by Schreiber was settled when he (Haidorn) 
took a conveyance of the farm on the Gravois road, and of 
his willingness, after he had received the conveyance and 
taken possession of the farm, to execute to Schreiber a deed 
of release to the property in controversy. | 
Exceptions were taken to the ruling of the court in exclud- 
ing and admitting evidence on the trial; and first, in admit- 
ting evidence relating to the possession of the property by 
Schreiber, receipt of rents, making improvements, paying 
taxes; and that in his settlement with Haidorn no account 
was taken of these things. Such acts are usually certainly 
indicative of ownership in fee, and in themselves considered 
would tend to prove that Haidorn had no claim to the prop- 
erty in controversy. If it be assumed, however, that the fact 
of a mortgage had been established by other evidence, it may 
be conceded that these acts are not necessarily inconsistent 
with the relation of mortgagor (in possession) and mort- 
gagee; and, although in this view not strictly relevant to the 
issue of payment, we can not see how the jury could have 
been misled or the defendant prejudiced by this evidence. In 
our view of the facts, upon a careful examination of all the 
evidence, we are of opinion the evidence objected to could 
have had no influence upon the jury in forming their con- 
clusion, and that the verdict would not have been different 
had it been altogether excluded. 
The ruling of the court in excluding the deed of trust 






































MARCH TERM, 1860. 97 





Picker v. Haidorn. 





from Haidorn to Miller, as trustee of Miller, dated in 1853, 
is also assigned for error. The deed of Schreiber to Haidorn 
of 1848 was read on the part of the plaintiff without objec- 
tion, and if it were good evidence for any purpose it tended 
to prove a satisfaction of the indebtedness from Schreiber to 
Haidorn, which was secured by the deed from DeMenill to 
him in 1844; and if so, the deed of trust of 1853, offered 
by the appellants, was obviously inadmissible; for it was 
conceded that the Gravois farm was encumbered to the 
amount of some twelve thousand dollars, and it is not pre- 
tended that this fact was unknown to Haidorn when he pur- 
chased it. What object could Haidorn have had in buying 
the farm and assuming the debt with which it was already 
encumbered, if nothing was to be realized after satisfying or 
discharging the liens. The question, however, was not what 
the value of the farm was, after paying the encumbrance for 
which it was liable; or whether Haidorn made a good or a 
bad bargain in buying it; or what part of Schreiber’s in- 
debtedness was discharged by this conveyance. There was 
evidence tending to show that the parties considered this 
conveyance a satisfaction of the debt and mortgage ; that 
after it had been executed and Haidorn had taken possession 
under it, he considered the accounts between the parties set- 
tled and recognized Schreiber’s right to a release of the prop- 
erty sued for, and it was therefore unimportant to go into 
an inquiry as to the real value of the farm as compared with 
the price it was sold for. Besides, the deed of trust offered 
in evidence was given four or five years after the conveyance 
of the farm to Haidorn by Schrieber, and purports to secure 
an amount larger than the encumbrance at the time of the 
sale, which was owing probably to an accumulation of inter- 
est in the mean time. It is urged here as a reason for 
admitting this deed that the Gravois property was involved 
in doubt, and was encumbered to a large amount, which 
Haidorn assumed; that this deed was made by Haidorn to 
secure the debt, and that it would have tended to prove that 
he (Haidorn) paid and assumed to pay for that property all 
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that it was worth, and thus rebut the presumption that any 
part of Schreiber’s indebtedness to him by the deed of 1844 
was canceled by that transaction. It is not reasonable to 
conclude that Haidorn would have taken a conveyance of the 
property if he knew it to have been encumbered for its full 
value simply for the purpose of discharging this encum- 
brance, and of incurring the trouble and expense incident to 
it, without the expectation of deriving any benefit from it. 
Besides, the argument is inconsistent with the transaction as 
the parties themselves viewed it, as the testimony in the case 
discloses it, especially that of Klein and Koezle; for Klein 
states that Haidorn admitted in 1848, after the conveyance 
was made of the Gravois property, that it was a settlement 
of the indebtedness ; and Hoezle swears that Haidorn bought 
the farm for five thousand dollars. This is also corrobora- 
ted by Wenger, one of defendant’s witnesses, who says the 
farm was worth from three to five thousand dollars more 
than the amount for which it was mortgaged. 

The refusal of the court to give the two last instructions 
asked by the appellants is assigned for error. These instruc- 
tions are embraced substantially in those given. There were 
but two questions to be determined, and which were submit- 
ted to the jury in the issues directed by the court, namely: 
First, whether Schreiber procured the deed from DeMenill 
to Haidorn to be executed for the purpose of securing the 
debt due from Schreiber to Haidorn ; and second, whether, 
if so, said indebtedness was fully discharged. These points 
are fully and clearly presented to the jury in the instruc- 
tions given by the court at the instance of the plaintiff and 
defendants, and obviously exclude from their consideration 
any indebtedness incurred by Schreiber subsequent to the 
deed of 1844; for the jury are told, there can be no recov- 
ery by the plaintiff unless they find that the debt for which 
the deed in question was given to secure was fully paid by 
Schreiber; thus clearly throwing out of view any subsequent 
debt, as if it had been expressly negatived as in the terms of 
the instructions refused. 
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It is further objected to the phraseology of one of the 
instructions given, that ube precise amount of the debt 
owing was immaterial, provided the jury were satisfied the 
indebtedness, whatever it may have been, was fully paid. 
The objection assumes that there could be no proof of the 
payment of an indebtedness without first ascertaining the 
existence of a debt of a specific sum, and that a fact mate- 
rial to the issue was thus withdrawn from the jury. There 
was only a formal answer to the petition, denying all know- 
ledge of the truth of its allegations, and no specific sum 
or debt was mentioned in the petition, or claimed to be 
due to the defendants in their answer. Whether the debt 
was large or small was quite immaterial to the issue, pro- 
vided the sum, whatever it may have been, was paid. This 
was the issue submitted to the jury, was one of the two 
material facts to be determined, and the plaintiff was not 
held by the pleadings to any more precise proof than this. 
If a creditor admits he has been paid all the debtor owes 
him, or if this is shown by facts and circumstances, although 
there is no evidence of how many dollars the debt consisted, 
it could scarcely be said such proof would be insufficient to 
discharge the claim, or that to give it such effect the precise 
sum must first be ascertained. 

Judgment affirmed; the ofher judges concurring. 


—_+290+—_. 


SHaw, Plaintiff in Error, v. NicHotay, Defendant in Error. 


1. A testator can not, by devising his lands away, deprive his executor of the 
power of sale for the payment of debts. 

2. In order to make a continuous adverse possession in successive occupants, 
so as to enable an occupant of land to avail himself of the possession of a 
preceding occupant, there should be some privity between them ; the entry 
of the succeeding occupant must be with the consent of his predecessor, 
evidenced by contract, or by an act of the law passing the estate from the 
latter to the former. 

8. A. died in possession of and claiming title toa block of ground, and de- 

vised the same to his widow. Paramount title to said block was inB. The 
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widow, who, with another, were appointed executrix and executor of the 
will, made a compromise with B.—said widow and her co-executor convey- 
ing to B. one-half of the block, and B. conveying to the widow the other 
half. The probate court granted its consent to the making of this compro- 
mise on the application of the co-executor. Afterwards an order of sale 
was made by the probate court, and the widow and her co-executor sold and 
conveyed to C. all the right, title and interest which A. had in and to that 
portion of said block quitclaimed by B. to the widow of A. This sale was 
made for the payment of debts. After the death of A. the widow remained 
in possession of said ground up to the saleto C. Held, that the possession 
of A. was an interest in said block ; thatthe widow, under the circumstan- 
ces, could do no act by which the rights of creditors would be prejudiced ; 
that she could not defeat the estate provided for the payment of debts, 
which would be done by annexing her possession as devisee to the title ac- 
quired from B.; that the sale by the executors to C. transferred the posses- 
sion held by the devisee under the will, and that C., in making out a defence 
to an ejectment by the widow founded on the title acquired by her by virtue 
of the compromise with B., might connect his possession after the execu- 
tors’ sale with the possession of the widow previous to and after the com- 
promise, and with that of A. previous to his death. 


Error to St. Louis Land Court. 


This was an action in the nature of an action of ejectment 
to recover possession of an undivided third of the south half 
of block No. 204 in the city of St. Louis. The suit was 
instituted May 7, 1857, by Octavia Shaw. The defendant 
denies plaintiff’s right, but admits possession as alleged, and 
asserts that he holds possession as tenant of Benoist, Page 
and the heirs of James Gordon. The defendant further says 
that prior to the death of Lyman B. Shaw, husband of plain- 
tiff, said Benoist, Page & Shaw claimed to own said block No. 
204; that the Board of the President and Directors of the 
St. Louis Public Schools also claimed to own the same; that 
said Shaw dying, devised his interest to plaintiff; that letters 
testamentary on his estate were granted to Franklin L. 
Ridgely and plaintiff; that said Benoist and Page (said Ridge- 
ly as executor, and said plaintiff as executrix and devisee) 
agreed with said School Board to compromise their conflict- 
ing interest in said block, the said Board to convey to said 
Benoist, Page and the representatives, devisee of said Shaw, 
their interest in the southern half, and said Benoist, Page, 
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and said plaintiff as devisee of said Shaw, to convey to said 
Board their interest in the northern half, of said black ; that 
in accordance with said agreement the School Board, on the 
9th of December, 1845, passed a resolution to that effect ; 
that on the 15th of December, 1845, said Ridgely, the acting 
executor, presented his petition to the St. Louis probate 
court, asking that the. executors of said Shaw might be 
allowed to make said compromise ; that the board authorized 
said executors so to compromise; that on the day of 
December, 1845, said compromise was effected, said Benoist, 
Page, and said plaintiff, in whom was the legal title to said 
Shaw’s interest, conveying to said Board all their interest in 
the northern half of the block, and said Board conveying to 
said Benoist, Page, and said plaintiff, as being the devisee of 
said Shaw, the southern half thereof; that on the day 
of , 1846, the said Ridgely and plaintiff, as executor 
and executrix, presented their petition to the St. Louis pro- 
bate court asking that the interest belonging to the estate of 
said L. B. Shaw, being an undivided third of the south half 
of said block 204, be sold for the payment of debts; that in 
March, 1847, the court made such order of sale; that on 
the first Monday of June, 1847, said Ridgely and plaintiff, 
in accordance with said order of sale, sold said interest of 
an undivided third belonging to the estate of Shaw, and 
James Gordon became the purchaser, and on the 10th of 
April, 1848, received the deed of said Ridgely and plaintiff 
therefor; that said Octavia Shaw never had or held any in- 
terest or estate in any portion of said block 204 except what 
she acquired as devisee of said L. B. Shaw, and it was the 
interest she thus acquired and none other that she released 
to the Board of Public Schools; that no consideration for 
the deed of said Board to Benoist, Page and plaintiff was 
given other than the release to said Board of their interest 
in the northern half of said block. Defendant insists that 
the whole estate and interest in said lot which belonged to 
said Shaw at the time of his death, as well as what was con- 
veyed by the deed of said School Board to plaintiff, was passed 
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to and vested in said James Gordon, and that, by her acting 
and doings in that behalf, said plaintiff is forever estopped 
from setting up any title in herself derived under the deed 
of said Board to herself, Benoist and Page, if she ever had 
any. 

At the trial the plaintiff introduced in evidence the survey 
of the United States of the block No. 204, and the documen- 
tary evidence showing a designation and assignment of said 
block-to the City of St. Louis for the use of schools. The 
assignment was dated March 28, 1845 ; also the will of Lyman 
B. Shaw, dated October 7, 1845. By this will Shaw devised 
all his estate, real, personal and mixed, except certain small 
legacies, to his widow, the plaintiff, subject to the payment 
of his debts. He made Franklin L. Ridgely and the plaintiff 
executor and executrix of the will. Also the deed of the 
School Board dated December 12, 1845, conveying to Benoist, 
Page and plaintiff the south half of block. In this deed the 
plaintiff is made a party by her simple name Octavia Shaw, 
and no reference is made to L. B. Shaw or his estate. 

From the testimony introduced by defendant, it appeared 
that Ridgely and plaintiff qualified as executor and execu- 
trix ; that on the 9th of December, 1845, at a meeting of the 
School Board, it was resolved to accept the propositions for a 
compromise made by plaintiff, Benoist and Page; that by 
deed dated December 12, 1845, said parties conveyed to the 
School Board the north half of block No. 204. In this deed 
plaintiff is described as “heir and devisee of Lyman B. 
Shaw.” On the 13th of December, 1845, Ridgely filed a 
petition in the probate court setting forth the desirableness 
of a compromise with the Schools; that the other parties be- 
sides Mrs. Shaw had agreed to the compromise and awaited 
her signature to a deed of release to the Schools, and praying 
the judge to enter an order advising such compromise, and 
allowing Mrs. Shaw to pass her interest to the Schools in the 
north half of the block. The petition was signed by Ridgely 
alone. On the 15th of December, 1845, the court made the 
order as prayed. On the 21st of December, 1846, the court 
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ordered the publication of the usual notice to parties inter- 
ested, to show cause why at the next term of the court a sale 
of real estate should not be ordered for the payment of debts. 
In March, 1847, the probate court, on the motion of plaintiff 
and said Ridgely, as executrix and executor of the will of 
L. B. Shaw, made an order of sale of various lots and tracts 
of land for the payment of debts, including the interest now 
in controversy. On the 10th of April, 1848, said Ridgely 
and plaintiff, as executor and executrix, conveyed to James 
Gordon, in pursuance of a sale previously made by them 
under the above order in June, 1847, “all the right, title, 
claim and interest which the said Lyman B. Shaw, deceased, 
had of, in and to the said land.” 

The defendant also introduced evidence showing that at 
Shaw’s death in 1844, said Shaw, Page and Benoist claimed 
said block as equal tenants in common by virtue of a deed 
executed by Antoine Smith and wife to Auguste Chouteau, 
dated June 15, 1818, and various mesne conveyances ; that 
as early as 1840, or 1841, the persons through whom said 
Shaw, Page and Benoist claimed by said deeds had posses- 
sion of said block, claiming the same adversely to all others ; 
that this possession continued so; that, at the death of Shaw, 
he, Page and Benoist, had possession as tenants in common, 
and, after his death, and until said compromise was made 
with the School Board, said possession continued in said 
Page, Benoist and the representatives of Shaw. After the 
compromise they took and kept possession of the south half 
of the block. After the executors’ sale Gordon took and 
held possession of said southern half with said Page and 
Benoist. The defendant is a tenant under the heirs of Gor- 
don and Page and Benoist. 

The court refused the two instructions or declarations of 
law asked by the plaintiff, one of which is as follows: “2. 
If the court find from the evidence that at the death of Ly- 
man 8. Shaw, he and Page and Benoist were in possession of 
block No. 204 of the city of St. Louis, embracing the land 
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in controversy, as tenants in common, claiming the same as 
their own adversely to all others; that the same was set-off 
to the Board of President and Directors of St. Louis Public 
Schools, by authority of the United States, as given in evi- 
dence ; that the plaintiff was the devisee of said Shaw of 
his right and interest of, in and to the said block, and, after 
his death, together with said Page and Benoist, compromised 
with said Board their adverse claims to the same, whereby 
they conveyed all their right to the northern half of said 
block to said Board, and said Board conveyed all their right 
to the southern half thereof as shown by the deeds in evi- 
dence; and they and said Board then and under said con- 
veyance occupied their respective halves thereof, then from 
that time ceased the possession by plaintiff, Page and Benoist 
of said southern half as adverse to said Board, and the pos- 
session thereof thereafter of plaintiff, Page and Benoist was 
without any claim thereto by said Board.” 

At the request of defendant the court gave the following 
instructions or declarations of law: “ 3. If the court finds 
from the evidence that the defendant is the tenant of the 
representative and heirs of James Gordon, deceased, for the 
undivided one-third of the lot sued for in this action; that 
said Gordon,and his heirs, and those under whom said Gor- 
don claimed title, have had the open, peaceable and quiet 
possession of the interest sued for more than ten years prior 
to the commencement of this suit, claiming the same under 
deeds purporting to convey such interest, and that such pos- 
session was adverse to the Board of President and Directors 
of the St. Louis Public Schools and all claiming said interest 
under them, then the court declares the law to be that the 
plaintiff can not recover. 4. The court declares the law to 
be, that the deed of Franklin L. Ridgely and Octavia Shaw 
to James Gordon, read in evidence by defendant, was effec- 
tual to pass to and vest in the said James Gordon the interest 
in and to the property therein described which said Octavia 
Shaw acquired by deed of the Board of President and Direc- 
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tors of the St. Louis Public Schools to Louis A. Benoist, 
Daniel D. Page, and said Octavia Shaw, read in evidence by 
plaintiff.” 

The plaintiff took a nonsuit, with leave, &c. 


A. Todd, for plaintiff in error. 


I. The sale and deed to Gordon did not vest in him the 
title acquired by Octavia Shaw from the Schools, nor was she 
estopped thereby from asserting this title against said sale 
and deed. By the will of Shaw she became entitled, as pur- 
chaser, to all the realty left by him. The compromise with 
the Schools vested in her the legal title in common with 
Benoist and Page. The consideration to the Board came 
from her, Benoist and Page, and from no other persons. The 
Schools’ title was the only valid title. Mr. Shaw left no 
title. She acquired title under the deed of the Schools. The 
title thus acquired was not subject to the debts of the estate. 
The proceedings of the probate court were void for want of 
power. Octavia Shaw was nota party to them. She needed 
no advice or authority from the probate court to make the 
compromise. The sale to Gordon could only affect the inter- 
est of Shaw at the time of his death. This was only his 
possession thereof with Benoist and Page. It has no stand- 
ing or continuance before the legal enforcement of the para- 
mount title. Her joining in the deed with Ridgely to Gor- 
don is not a bar. She acted as executrix. Nothing was 
taken from the estate of Shaw in making the compromise. 
Creditors were not injured. All the estate of Shaw was pos- 
session. This said compromise did not affect. The sale 
and deed to Gordon disposed of this possession in the south 
half of the block. Plaintiff gave a valuable consideration for 
her right under the will. She relinquished her dower. The 
debts have absorbed the whole estate, except the disputed 
possession of the north half of said block. This she conveyed 
to the Board. Her right under the will to the mere posses- 
sion of the south half, Gordon has acquired under said sale 
and deed. ‘There is left to her, then, no right to said south 
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half except under the deed from said Board. This right is 
absolute in her, and paramount over Gordon’s mere posses- 
sion. The allegations of the answer make no equitable bar. 


Shepley, for defendant in error. 


I. The deed of Ridgely and plaintiff to Gordon was opera- 
tive to convey the title which plaintiff held as devisee under 
Shaw, and what she acquired by virtue of the compromise 
with the Schools. The acts of Ridgely in obtaining the con- 
sent of the probate court to the compromise are in law the 
acts of both. By the deed to Gordon it was intended to con- 
vey the title to the half block, whether as originally in Shaw 
or derived from the Schools. Even if she had not been an 
executrix and had not been a party to the deed to Gordon, 
yet, as a general devisee of Shaw, she stood in the position 
that a sale for the payment of debts took all her interest in 
the land. She was the only person who was interested in 
having the debts paid. Until that was done she could take 
nothing. She took, by her compromise, from the creditors 
their recourse upon the northern half of block for the pay- 
ment of debts. The only consideration she paid to the 
Schools was the interest which belonged to the creditors in 
the northern half. <A sale for the payment of debts carries 
title, whether the title be in an heir or devisee. (16 Il. 
318; 5 Mass. 240; 16 Pick. 107; 7 Texas, 210; 6 Ohio, 
240; 16 Pet. 25.) The conveyance by the Schools was to 
Mrs. Shaw as devisee. It was to the interest of the coten- 
ants of Mrs. Shaw and of creditors that the compromise 
should be made. The only person the Schools could convey 
to was Mrs. Shaw as devisee of Shaw. She did not receive 
it in her individual right merely. She took it as part of the 
assets of the estate. 

II. Whatever title Shaw had at the time of his death cer- 
tainly passed ; if so, defendant acquired title under the stat- 
ute of limitations. If there had been no compromise with 
the Schools, and they had commenced their suit when Shaw 
did hers, the Schools would have been barred. Shaw, Ben- 
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oist and Page had held the land during Shaw’s life adversely 
to the Schools, and tenants holding under a written lease 
from them occupied the land down to the time of the sale to 
Gordon. Here was a holding under the original title of 
Shaw ; and if the sale to Gordon was only of that title, then 
Gordon succeeded to that possession as adverse to the Schools 
and of Mrs. Shaw as claiming under them. She will not be 
allowed to set up that she was in possession under the School 
title when she set up and sold the land and delivered pos- 
session as belonging to her husband’s estate. 


Scort, Judge, delivered the opinion of the court. 


A testator can not deprive his executor of the power of 
selling his lands for the payment of his debts by devising 
them away. A devise no more affects this power than a 
descent in the course of inheritance. (Carson v. Walker, 
16 Mo. 87.) This is the settled law in this state. 

The plaintiff maintains the ground that, as devisee, she 
took the title to the lot in controversy her husband had at 
the time of his death, subject to a power of sale for the pay- 
ment of his debts; that as executrix she could be compelled 
to exercise this power; that notwithstanding, if by virtue of 
this title, thus vested in her, she has been enabled to make 
favorable compromise in her own right, as devisee, with 
those holding a title adverse to that devised to her, such 
compromise enured to her own benefit, and was no concern 
of the creditors, who were still free to act as if no compro- 
mise had been made; that there is no such privity or rela- 
tion of trustee and cestui que trust, which entitles the cred- 
itor to any advantage or profit the devisee may make by 
means of the title acquired by devise, which is always subject 
to the power of sale for the payment of debts, a naked power 
which can not be defeated by alienation or disseisin ; that 
the Schools took it from her subject to this power, and if they 
have been wronged, the creditors have no right to complain 
or take advantage of it; and, it being a matter between her 
and the Schools, the Schools must look to her for any injury 
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she may have caused them by passing a title which was after- 
wards defeated; that the creditors, having a right to disregard 
the compromise, are not in anywise affected by it, and can 
not claim any advantage under it; that the title she passed 
under the order of sale made by the probate court for the 
payment of debts, was the title her deceased husband had at 
the time of his death, and her act in passing that title did 
not in any way affect or impair the title she acquired from 
the Schools for the benefit of those claiming under her deed 
as executrix conveying the land under the order of the 
court for the payment of debts. 

While the plaintiff thus maintains that the title which she 
took as devisee, and which was the consideration for the 
compromise she made with the Schools for the lot in contro- 
versy, enures to her individual benefit, she must also be will- 
ing to grant that she, as devisee of her husband’s title, could 
not affect the right of the creditors to have sold for the pay- 
ment of debts such title as he had at the time of his death ; 
nor by any acts of hers defeat that title when conveyed to a 
purchaser under proceedings for the payment of debts. 

How, then, does the statute of limitations influence this 
case? We must keep in mind that we are to regard the mat- 
ter as though the title of L. B. Shaw and that of the Schools 
were in different persons. In looking to the mere law of the 
case, uninfluenced by any equitable consideration -—for the 
plaintiff has instituted an action at law to recover on the 
mere strength of her legal title—the title that Octavia Shaw 
asserts under the Schools is to be viewed as though it was 
used by any other person; and the fact that she, as execu- 
trix of her husband, sold his title to Gordon for the payment 
of debts, does not affect her right to recover in this action of 
ejectment. Octavia Shaw took L. B. Shaw’s title under the 
will, in the whole of block No. 204. By a deed dated 12th 
December, 1845, the Schools conveyed to her their title to 
the south half of the block in consideration; that she had 
conveyed to them her title to the north half. The south half 
of the block is the lot in controversy. By the devise, the 
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tenant in possession at the death of L. B. Shaw became the 
tenant of Octavia Shaw. On the 10th of April, 1848, Gor- 
don, under the statutory power of sale, became the pur- 
chaser of L. B. Shaw’s title. That deed was executed by 
Octavia Shaw as the executrix of her husband, and conveyed 
all the right, title and interest which L. B. Shaw had in the 
lot in controversy at the time of his death. Although the 
deed to Gordon related back to the time of L. B. Shaw’s 
death, so as to defeat all mesne conveyances, yet that deed 
conveyed title only from the time of its execution. From 
that time he had a right to the possession and might have 
maintained an ejectment. 

Now can Gordon, in order to make out a defence under 
the statute of limitations, avail himself of the prior posses- 
sion which commenced under the title which he purchased ? 
Is there, under the circumstances of this case, any privity 
between the possession of Gordon and his heirs since the sale 
and that which existed at the time of L. B. Shaw’s death ? 

4 When Octavia Shaw acquired the School title, which was par- 
amount to the title she held as devisee, did the possession to 
which she was entitled as devisee connect itself with the par- 
amount title of the Schools, and thus break that continuity 
and privity of possession between the successive cenants 
which is necessary to make the defence of an adverse posses- 
sion available? Suppose a stranger had purchased Mrs. 
Shaw’s School title before she sold her husband’s right, title 
and interest as executrix, and he had brought this suit; 
would Gordon or his heirs, as against him, have the right to 
plead the statute of limitations, relying on the possession of 
the husband at the time of his death? The tenant under 
Mr. Shaw, by his devise to Mrs. Shaw, became her tenant, 
and if she afterwards became the purchaser of a paramount 
title, would he hold under that title, and would the posses- 
sion connect itself with that title? If, afterwards, the hus- 
band’s title is by operation of law conveyed away, is there 
any privity and continuity of the possession of the purchaser 

8—VOL. XXX. 
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with the previous possession of the husband? This argu- 
ment is based on the rule that, in order to make a continu- 
ous adverse possession in successive occupants, it is necessary 
that there should be some privity between them. When one 
occupant enters after another, it must be with the consent of 
his predecessor, indicated by contract or by an act of the law 
passing the possession from one to another, in order to make 
a continuous adverse possession. (Chouquette v. Barada, 
21 Mo. 336.) But the answer to the argument is, that pos- 
session was the only title of the husband ; that possession is 
an interest in land, is evidence of a fee, and, if it endures for 
a sufficient length of time without interruption, will be a per- 
fect title. Though ordinarily, when there are two titles in 
one person, the possession will connect itself with the para- 
mount title, yet Mrs. Shaw, under the circumstances, could 
do no act by which the rights of the creditors would be pre- 
judiced. The law would not suffer her to do an act to de- 
feat an estate provided for the payment of debts, which would 
be done by annexing her possession as devisee to the title 
which she acquired from the schools. If the Schools had 
brought this action, they would have been barred. A pur- 
chaser under the power holding in privity with the testator 
Shaw, his devisees and assigns, his possession, and that of all 
those claiming under his title, would have enured to Gordon 
or his heirs; and Mrs. Shaw, by taking the title of the Schools, 
could not deprive them of this advantage by claiming that 
her right to possession as devisee annexed itself to the title 
she acquired from them, and thus break that continuity of 
possession under L. B. Shaw’s title necessary to make it avail- 
able to Gordon and his heirs as a defence under the statute 
of limitations. 

The foregoing contains our view of this matter as it is pre- 
sented in this suit, considered only as an action of ejectment. 
Arriving at the conclusion we have, it will be unnecessary to 
determine whether the answer is sufficiently full in setting 
up the equity of the defendant so as to be available as a de- 
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fence. We do not see how the deed to Gordon could create 
an estoppel at law, as it only professes to convey all the right, 
title and interest of L. B. Shaw at the time of his death. 
The facts of the case, set forth in answer as an equitable 
defence, might create an estoppel in pais, or an equitable 
estoppel. The application of the executors to the probate 
court for leave to compromise is a mere fact not influencing 
the case in its present aspect. The probate court had no 
jurisdiction to authorize the executor to make a compromise. 
(Lucas v. Bompart, 21 Mo. 598.) Though such an applica- 
tion, if proved as a fact, would have its influenee in an equit- 
able view of the subject, especially as it was followed by the 
further fact that the executors only sold so much of the land 
as was obtained by the compromise. In an equitable view of 
the subject, the failure of the plaintiff to disclose the infor- 
mation that the title she held under the Schools was a sub- 
sisting pretension, although her deed may have been record- 
ed, would not be without its weight. 

It will have been observed that in framing this opinion we 
have overlooked the interest of Page & Benoist in the lot in 
controversy. Their interest was not involved, and the men- 
tion of it would have served no other purpose than to em- 
barrass it. It was thought therefore best to leave it unno- 
ticed. The opinion, as written, would not have been the 
least changed, as to the effect of it, had the interest of Page 
& Benoist not been noticed. 

The judgment is affirmed. The other judges concur. 


Buecker v. St. Louris Law CoMMISSIONER. 


1. I’ the error complained of in the proceedings of an inferior court can be 
redressed on appeal or writ of error, a mandamus will be refused by the 
supreme court. 

2. Questions of jurisdiction as between the several courts of St. Louis county 

may be determined by the supreme court on appeal or writ of error. 
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Application for a Mandamus. 


The facts of the case are sufficiently set forth in the opin- 
ion of the court. 


Coleman, for applicant. 


Scorr, Judge, delivered the opinion of the court. 


This is an application for a rule on the law commissioner 
to show cause why a mandamus should not issue against him 
requiring him to reinstate on the docket of his court an ap- 
peal from a justice’s court which had been dismissed. 

The suit was for rent, and was originally brought before a 
justice of the peace, from whose judgment an appeal was 
taken to the law commissioner’s court, where it was dis- 
missed for the reason that the commissioner was of the opin- 
ion that the appeal should have been taken to the land court. 
By law all appeals from justices of the peace are to be heard 
in the court of the law commissioner, except those (and those 
only) which relate to “land or any interest, claim or right 
therein,” which are cognizable in the land court. Whatever 
may have been the extent of the exclusive jurisdiction of 
the land-court prior to the act of 18th February, 1859, 
(Sess. Acts, 1859, p. 457,) we are of the opinion that the 
fourth section of that act which confers on the “ St. Louis 
circuit and common pleas courts concurrent jurisdiction with 
the land court in all suits and actions except those for the 
direct recovery of the possession of real estate,” has mate- 
rially changed both the original and appellate jurisdiction of 
that court. As the policy of the law at first was to give the 
land court exclusive jurisdiction in those appeal cases from 
justices of the peace, the subject of which was matter of 
which the land court had exclusive jurisdiction in cases 
where the sum in controversy exceeded the jurisdiction of 
the justice, and as that policy is now abandoned and the 
jurisdiction of the land court in such cases is no longer exclu- 
sive but concurrent, there is no longer any reason for giving 
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the land conrt appellate jurisdiction in those cases in which 
it possesses only a jurisdiction concurrent with the other 
courts. 

As questions of jurisdiction, as between the several courts 
organized for St. Louis, are matters that can be determined 
on appeal or writ of error, we are restrained from issuing a 
mandamus on this application. Questions of jurisdiction 
between the several courts of St. Louis county have fre- 
quently been decided on appeals and writs of error. 

The rule is refused. Judge Ewing concurs; Judge Nap- 
ton absent. 


TRUESDAIL, Appellant, v. SANDERSON, Respondent. 


1. All the proceedings of a court of record are in the breast of the court dur- 
ing the term at which they are had, and may be modified or set aside ; 
hence it is not regular, without leave of court, to take a transcript of such 
proceedings to be filed in the office of the clerk of the supreme court before 
the expiration of the term of the inferior court at which such proceedings 
are had; an appellant will not be in default who fails to file such transcript 
in the office of the clerk of the supreme court before the expiration of such 
term of the inferior court. 


Appeal from St. Louis Court of Common Pleas. 


For the facts of this case, see opinion below. 
Whittelsey, for Sanderson, in support of motion to affirm. 
McClellan, Moody and Hillyer, for Truesdail, appellant. 


Scott, Judge, delivered the opinion of the court. 


This is a motion to affirm a judgment because the appel- 
Jant failed to file in the office of the clerk of the supreme 
court, at least fifteen days before the term of such court to 
which the appeal is returnable, a perfect transcript of the 
record and proceedings in the cause. 

The judgment was rendered in the court of common pleas 
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of St. Louis county on the 30th day of January last. That 
court continued the session at which the judgment was ren- 
dered until the first of April following. In the mean time, 
on the third Monday in March, the supreme court commen- 
ced its regular session. 

As all the proceedings of a court of record during the 
term at which they are had are in the breast of the court and 
may be modified or set aside, notwithstanding the time at 
which a motion for a new trial or in arrest of judgment may 
be made has elapsed, it is not regular to take a transcript of 
such judgment before the end of the term without leave of 
the court. We deem this a sufficient reason for not filing 
the record. Motion denied. Judge Ewing concurs; Judge 
Napton absent. 


THE State, Respondent, v. SmirH, Appellant. 
1. State v. Ramelsburg, ante, p. 26, affirmed. 
Appeal from St. Louis Criminal Court. 


W. C. Jones, for appellant. 
Mauro, (circuit attorney,) for respondent. 


Scott, Judge, delivered |the opinion of the court. 


This was an indictment for stealing in a dwelling-house 
personal proporty of less value than ten dollars. The defen- 
dant was found guilty and sentenced to the penitentiary. 

The point in this case is the same as that decided in the 
case of the State v. Ramelsburg, decided at this term. 

The judgment is affirmed; Judge Ewing concurring. 
Judge Napton absent. 
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McDermott, Respondent, v. Paciric RamRroaD CoMPANY, 
Appellant. 


1. A servant, who is injured by the negligence or misconduct of his fellow- 
servant, can maintain no action against the master for such injury, unless 
the servant, by whose negligence the injury is occasioned, is not possessed 
of ordinary skill and capacity in the business entrusted to them, and the 
employment of such incompetent servant is attributable to the want of 
ordinary care on the part of the master. 

2. A servant of a railway company could not recover against the company 
for an injury caused by the falling of a bridge, unless such injury was 
caused by incompetent servants or agents of the company whose employ- 
ment might be traced to the negligence of the company, or to a defect in 
the bridge attributable to the fault of the company. 


Appeal from St. Louis Court of Common Pleas. 


The facts sufficiently appear in the opinion of the court. 


S. T. Glover, R. S. Hart, Whittelsey, Thomas § Cox, 
for appellant. 


I. The petition is fatally defective. (Story on Ag. § 453 ; 
23 Penn. State, 384; Angel on Carr. § 577; 3 M.& W.1; 
Chitty on Carr. 855; Pierce on Railw. 286, 294; Redfield 
on Railw. 386; 20 Ohio, 415; 38 Eng. L. & Eq. 477; 5 
Exch. 857; 19 Law Rep. 469; 6 Cush. 75; 37 Eng. L. & 
Eq. 286; 6 La. Ann. 495; 1 Barb. 231; 20 Barb. 450; 7 
La. Ann. 821; 6 Ind. 208; 25 Ala. 695; 15 Ill. 550; 3 M. 
& W.1; 1 McMullen, 385; 15 Georg. 349; 9 Cush. 112; 
4 Seld. 175; 10 Cush. 228; 28 Eng. L. & Eq. 48; 11 Mo. 
361; Stephen on Plead. 147; 3 Caines, 329; 2 Johns. Cas. 
581; 36 Eng. L. & Eq. 486; 87 Eng. L. & Eq. 281; 38 id. 
477.) 


Shreve, Boyce and McDonald, for respondent. 


I. The petition contained a good cause of action. (4 
Seld. 175; 25 Ala. 657; 28 Eng. L. & Eq. 48; 33 id. 48, 
19 Law Rep. 469; 1 Rob. N. Adm. 45, 181; 17 Pet. 20; 
Story on Ag. § 453; Pars. on Cont. 86, 93; 4 Metc. 60; 20 
Ohio, 1, 415; 7 West. Law Jour. 369; 13 Law Rep. 74; 8 
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Ohio State, 201.) The judgment by default cured all the 
defects, imperfections or omissions of the petition. (R. C. 
1855, p. 1256 ; Stephen Plead. 147.) 





NaPTon, Judge, delivered the opinion of the court. 


The principle of the common law, that a servant, who is 
injured by the negligence or misconduct of his fellow ser- 
vant, can maintain no action against the master for such 
injury, seems to be established with great uniformity in Eng- 
land and by the current of authority in the United States. 
There are cases indeed decided in this country denying the 
principle entirely ; (20 Ohio, 415; 3 Ohio St. R. 202;) but 
they must be regarded as exceptional ones. In some cases 
a distinction has been attempted aiming to exempt from the 
operation of the rule servants who are employed in a subor- 
dinate capacity, and strictly subjected to the orders of their 
superiors. There are certainly plausible grounds for such a 
distinction, if the sole object of the doctrine is to secure dili- 
gence and fidelity on the part of the servants. But as the 
rule is mainly based on general principles of public policy, 
and to some extent justified by the contract implied by 
nature of the relation between master and servant, this dis- 
tinction seems not to have met with any favor, and the rule 
is applied in all cases alike, without regard to the degrees of 
subordination in which the different servants or agents may 
be placed with reference to each other. (Redfield on Rail- 
ways, p. 887; Farwell v. Boston & W. R. 4 Metce. 49.) 

If the agents, by whose negligence the injury is occasioned, 
are not possessed of ordinary skill and capacity in the busi- 
ness entrusted to them, it has been held that an action will 
be against the principal by the injured party, although he 
may be one of the agents or servants. But in such cases it 
is well settled by the English decisions that the employment 
of incompetent agents must be traced to the want of ordin- 
ary care on the part of the principal. (Tenant v. Webb, 37 
Eng. C. L. R. 281.) 
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So it has been held that where unsafe machinery has been 
entrusted to a servant and an injury happens, the servant 
may recover damages from the employer if he knew of the 
unfitness of the machinery. (Keegan v. The Western R. R. 
Co. 4 Selden, 180.) 

The petition in this case declares that the plaintiff was 
employed as brakesman on the cars of the Pacific Railroad 
Company ; that the car on which he was employed, in run- 
ning on a bridge or trestle-work over the Gasconade river, 
was precipitated into the bed of the river, the bridge being 
so frail as to be unable to bear the weight of the train; and 
that he received certain injuries which are described. It is 
further declared that the Beidge was defective, and was re- 
ceived by the chief engineer or superintendent of the road ; 
that the company were owners of the cars and bridge, &c., 
and were common carriers; that it was their duty to use 
common care and diligence in carrying passengers and the 
plaintiff as brakesman, but that they conducted themselves 
so negligently by their engineers, servants, &c., that by rea- 
son of such negligence the plaintiff received the injuries 
complained of. 

Upon this petition there was a judgment by default and 
damages subsequently assessed. 

The case is manifestly one which falls within the general 
rule we have referred to. There is no allegation that the 
company employed incompetent servants or agents, or that 
they failed to exercise ordinary care in their selection. The 
defects alleged to be in the construction of the bridge are not 
traced to any fault or misconduct of the company. It is the 
ordinary responsibility of a principal for the acts of his agent 
upon which the liability of the defendant is claimed, and we 
have seen that their responsibility is for the benefit of stran- 
gers, and can not be enforced by the agent himself. In our 
judgment, public policy requires that this distinction be 
maintained. 

The other judges concurring, the judgment is reversed. 
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SouTrHERN Hote, Company, Respondent, v. Newman, Ap- 
pellant. 


1. Acts of corporations may be proved in the same manner as the acts of in- 
dividuals ; if there be no record evidence, they may be proved by the tes- 
timony of witnesses. 

2. Held, in a suit on a subscription to the stock of an incorporated company, 
that it was competent for the defendant to show by oral testimony, in the 
absence of record evidence, that the subscription list, upon which defen- 
dant’s hame appeared, was annulled and abandoned, and that another sub- 
scription was subsequently opened and made the basis of the organization 
of the company by the stockholders. 


Appeal from St. Louis Court of Common Pleas. 


The facts sufficiently appear in the opinion of the court. 
Garesché & Bakewell, for appellant. 


I. The court required an impossibility. It was impossible 
for the defendant to produce a record that did not exist, or 
to account for the absence of a record that never had an 
existence. It was competent for the defendant to prove by 
the corporators, or any one of them, facts which directly and 
by virtue of the provisions of the charter came within their 
knowledge, and of which there was no record evidence. 
Plaintiff’s evidence showed that there was no organization 
prior to February 10, 1857, and there were no records or 
minutes prior to that date. The corporators had the right 
to abandon and annul the subscriptions obtained and open 
new books. The part payment of his subscription by defen- 
dant is of no importance as it was made under a mistake as 
to the facts. 


Currier, for respondent. 

I. It is a legal presumption that a corporation keeps re- 
cords of its transactions. (4 Wheat. 424; 3 Metc. 282; 1 
How., Miss, 479; 12 Wheat. 68; 10 Johns. 154.) Parol 


testimony could not be let in without first accounting for the 
absence of the record. No legal defence is set up in the 
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answer or offered to be proved. There was not in plaintiffs 
a right of rescission of the subscription. It could not be 
rescinded without the consent ‘of both parties. The case 
shows that after the pretended rescission of the contract it 
was ratified and confirmed by the parties. On the 26th of 
June, 1857, defendant paid the assessment of fifty dollars on 
the stock. At later dates he impliedly admitted his liability. 


Ewine, Judge, delivered the opinion of the court. 


The question in this case arises upon the offer of the ap- 
pellant, (who was a subscriber to the capital stock of the 
Southern Hotel Company,) to prove by one of the corpora- 
tors, Joseph Chambers—who was also a member of the first 
board of directors—that the subscription list, on which the 
witness’ name appears as a subscriber for one hundred shares 
and that of the appellant for five shares, was opened and 
completed prior to the month of October, 1856; and that 
the said subscription was afterwards abandoned and annulled 
by the said corporators. This evidence, on the objection of 
the respondent, was excluded by the court, on the ground 
that the facts could only be proved by the record showing 
the action of the corporate authorities, unless the absence of 
such record was accounted for. To this ruling of the court 
the appellant excepted, and this is the only question the re- 
cord presents for our consideration. 

The answer alleges substantially that the corporators en- 
tered into an agreement for a lease of certain premises on 
which to erect their hotel, and commenced obtaining sub- 
scriptions to the capital stock ; that they afterwards annulled 
the contract for a lease, and opened a new subscription book ; 
and, when the new subscription was filled up to fifty thou- 
sand dollars, they organized the company on the 10th of 
February, 1857; that the appellant was a subscriber for five 
shares in the first opened book, which was set aside and 
abandoned, and never became a subscriber on the second on 
which the company was organized. He further alleges that 
the payment made by him on his subscription was under a 
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mistake and without knowing at ‘the time that said subscrip- 
tion had been abandoned. The books and papers contain- 
ing the proceedings of the stockholders and directors of the 
company were produced by the secretary—the first, consist- 
ing of the proposition of Mr. Gibson and a subscription list 
annexed, dated in April, 1856, and one of a subsequent date, 
October, 1856, being a modification of the former, to which 
is also appended a list of subscribers—and the other, the pro- 
ceedings in the organization of the company and subsequent 
thereto. The name of the appellant appears on the first 
mentioned subscription paper, but not on the second ; and it 
is admitted that all the proceedings of the corporators and 
directors, of which any record is preserved, appear in the 
books produced by the secretary. The record contains no 
evidence of the abandonment of the subscription on which 
the name of the appellant appears. If it had been aban- 
doned or annulled, it could only be shown in the manner 
proposed by the appellant. It is not a question here whether, 
if there had been any record of such action, the parol evi- 
dence offered would have been inadmissible; for of that 
there would be no doubt. But the question is whether, sup- 
posing there was an actual abandonment of the first subscrip- 
tion, the defendant was at liberty to show it by the testimo- 
ny offered. The charter constitutes the corporators therein 
named the first board of directors, any three of whom may 
at any time after the passage of the act cause books to be 
opened for subscription to the capital stock of said company, 
in such manner and at such times and places as they may 
see fit. These corporators would have no right to set aside 
or annul subscriptions at their pleasure, without the assent 
or acquiescence of the subscribers; but why may not the 
subscribers, before the rights of third persons have inter- 
vened, agree to abandon their subscription, and to regard it 
as no longer of any force or effect? Who is there to ques- 
tion their right to do so, or the manner in which it is to be 
exercised? If in any case, where the preliminary proceed- 
ings of the commissioners in opening books or taking stock 
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are not conformable to the charter or law, when the charter 
prescribes a particular course, (though it does not in the 
case before us,) or if from any other cause the subscribers 
and commissioners should agree to abandon the subscription 
and to consider their proceedings a nullity, surely it would 
be competent to take parol evidence of the fact in the absence 
of better, should it become necessary to do so. 

Again, what is there in the charter or general corporation 
law requiring the proceedings of the corporators or directors 
to be matters of record? or does the validity of their acts 
depend upon their being made a matter of record? It is 
well settled that the acts of a corporation, evidenced by vote, 
written or unwritten, are as completely binding upon it as 
the most solemn acts done under seal; that they may make 
parol promises either by vote or through their authorized 
agents, and that such promises may as well be implied from 
its acts and the acts of its agents as by deed. (Angell & 
Ames on Corp. 237; 7 Cranch, —-; 5 Wheat. 325. See 
also Edgerly v. Emerson, 3 Foster, 566.) In Trustees of 
St. Mary’s Church v. Cagger, 6 Barb. 579, the trustees had 
passed a resolution submitting a proposition, which had been 
transmitted to and accepted by Cagger, but it did not appear 
from the record that the report, (adopted at a meeting of 
the trustees,) or any resolution thereon, had been adopted 
by the trustees; but the secretary testified that they were 
adopted. The admission of this evidence was assigned for 
error, on the ground that no such vote of the trustees being 
on record, secondary evidence could not be admitted to prove 
that such a vote had been actually passed. It was held to 
have been properly admitted. The objection was not put 
upon the ground that higher evidence existed on the minutes 
of the board of trustees ; for it appeared affirmatively that no 
record was made of the vote adopting the report and resolu- 
tions. The court observes that formerly it was supposed 
that the acts of corporations could only be established by 
positive record evidence, and that no corporate act could be 
binding without being reduced to writing and bearing a cor- 
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porate seal; but these doctrines have long since ceased to be 
maintained by our courts. On the contrary, it is now per- 
fectly well settled that the aets of corporations may be proved 
in the same manner as the acts of individuals. If there be 
no record evidence, they may be proved by the testimony of 
witnesses, and, even where no direct evidence of such acts 
can be given, facts and circumstances may be proved from 
which the acts may be inferred. 

We think the court erred in excluding the evidence offered, 
and the judgment is reversed and the cause remanded. 

Judge Scott concurs. Judge Napton absent. 





THE STATE, TO USE OF GOLDSALL, Appellant, v. Watson 
et al., Respondents. 


1. Where a constable or other officer, previous to the levy of an execution, 
demands and obtains an indemnification bond of the plaintiff under the first 
section of the sheriff’s and marshal’s act of March 3, 1855, (Sess. Acts, 
1855, p. 464,) he will be exempt from liability on his official bond at the 
suit of a claimant of the property levied on and sold other than the defen- 

” dant, although such claimant may have claimed the property of the officer 
orally and not in conformity to the third section of said act. 

2. It is not the failure of the claimant to give notice of this claim to the offi- 
cer in the form required by the third section of said act that exempts the 
officer from liability to such claimant; itis the taking of an indemnifica- 
tion bond in conformity to the provisions of the first section of said act. 


Appeal from St. Louis Circuit Court. 


This was an action brought on the official bond of William 
B. Watson, as constable, against him and his securities, for 
wrongfully levying upon and converting certain property be- 
longing to the plaintiff Goldsall. It appeared in evidence 
that one Kahn obtained a judgment before a justice of the 
peace against one Lewis Davis. An execution issued and 
was placed in the hands of Watson. Watson levied on cer- 
tain personal property as the property of the defendant Davis. 
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Goldsall verbally informed Watson that he claimed the prop- 
erty as his. Watson then required the plaintiff in the execu- 
tion to execute a bond of indemnity, which was done, and 
the property sold and the proceeds applied to the execution. 
Goldsall made no claim in writing in conformity to the third 
section of the act of March 3, 1855. At the trial, the de- 
fendant offered the bond in evidence, and it was ruled out on 
the ground that it was immaterial, no written notice of claim 
to the property levied upon having been given in conformity 
to the third section of said act of March 3, 1855. 

The court, at the instance of the defendant, gave the fol- 
lowing instruction: “The jury are instructed that unless 
Meyer Goldsall set forth his claim to the property levied upon 
by defendant Watson in writing, verified by his affidavit, or 
that of his agent, describing the property claimed, and stat- 
ting his interest therein, and whether said interest was in the 
whole or only part thereof, and stating also that he was in 
good faith the lawful owner of the interest claimed by him 
in said property, and that Louis Davis, the defendant in such 
execution, had or has no right or title directly or indirectly 
in the said property, or in the interest in said property claim- 
ed by said Meyer Goldsall, and that such claim so made by 
said Goldsall was not made in collusion with said Lewis 
Davis, defendant in said execution, for the purpose of vexing, 
hindering or delaying the said Natale Kahn, plaintiff in said 
execution, in obtaining his just rights, then the plaintiff 
can not recover in this snit, and the jury must find for the 
defendant.” 

The plaintiff took a nonsuit, with leave, &c. 


Cline § Jamison, for appellant. 
Decker & Voorhis, for respondents. 


I. The instruction given was correct. If the officer dis- 
regards a claim legally made under the statute and fails to 
take a bond as required, then the claimant may have his 
remedy against the officer as heretofore, on his official bond 
or otherwise. If the officer demand and obtain the bond, 
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then he is not liable in any manner, but the claimant must 
take his remedy against the obligors in the bond. 





Napton, Judge, delivered the opinion of the court. 


We do not consider it material whether the claim to prop- 
erty levied on under execution is made in conformity to the 
third section of the act of March 3, 1855, or not, if the offi- 
cer chooses to treat it as a valid claim under the act, and 
demands and takes of the plaintiff in the execution a suff- 
cient indemnification bond. The fifth section provides that 
where the officer takes such bond, with good and sufficient 
security, he shall not be liable to such claimant for any dam- 
age or injury sustained by such claimant in consequence of 
such levy or sale. Although the instruction, upon which 
the plaintiff was nonsuited, was erroneous, yet, as the same 
result would have followed from the fact that an indemnifica- 
tion bond was given, we shall affirm the judgment of the 
circuit court. The other judges concur. 


St. Louis, Aton & Cuicaco RaitRoap Company, Appellant, 
v. CaSsTELLO, Respondent. 


1. The exemption from liability guaranteed to an officer levying an execution 
by the fifth section of the act of March 3, 1855, (Sess. Acts, 1855, p. 464,) 
where an indemnification bond has been given as required by that act, ex- 
tends to an action of replevin brought against such officer. 


Appeal from St. Louis Court of Common Pleas. 


This was an action in the nature of an action of replevin 
to recover possession of personal property in possession of 
defendant. The defendant set up in his answer that, as sher- 
iff of St. Louis county, he had levied upon the property in 
question under and by virtue of an execution issued under a 
judgment in the case of Farrell v. Chicago and Mississippi 
Railroad Company ; that the plaintiff in this suit made claim 
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thereto pursuant to the sheriff’s and marshal’s act of March 
8, 1855; that the plaintiff, Farrell, thereupon executed an 
indemnification bond, which was approved by the sheriff. It 
appeared in evidence that the indemnification bond was 
given as set forth in the answer. The court gave the follow- 
ing instruction at the instance of the defendant: “If the 
property claimed in the suit No. 202, to the October term, 
1857, of this court was property levied upon by the sheriff 
under the execution in the case of Farrell v. Chicago & Mis- 
sissippi Railroad Company, and the plaintiff, previous to the 
bringing of said suit, made his claim in writing before the 
sheriff, verified by affidavit, claiming said property, and the 
said sheriff took from said Farrell an indemnification bond, 
then the plaintiff can not recover in this action.” 


G. P. Strong, for appellant. 


I. The act of March 3, 1855, does not cut off or bar the 
right to replevy property out of the possession of the sheriff. 
(Bradley v. Holloway, 28 Mo. 150; see 28 Mo. 379.) It 
makes no difference that the claim made was accompanied 
by affidavit. That act was not intended in any way to 
abridge or affect the right of an owner of personal property 
to take it from the possession of the sheriff when wrongfully 
seized, and the making or the omission to make the affidavit 
and claim does not in any way affect the case. 


H. N. Hart, for respondent. 


I. This case is settled by the case of Bradley v. Holloway, 
28 Mo. 150, in which it was held that the sheriff is not liable 
when the party claiming has made such claim pursuant to 
the statute, and bond with securities has been given in con- 
formity to the act. 


Napton, Judge, delivered the opinion of the court. 


This case was determined by the court of common pleas 
upon the construction of the act of March 3, 1855, (Sess. 
Acts, 1855, p. 464,) settled by this court in Bradley v. Hol- 
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then he is not liable in any manner, but the claimant must 
take his remedy against the obligors in the bond. 


NaPton, Judge, delivered the opinion of the court. 


We do not consider it material whether the claim to prop- 
erty levied on under execution is made in conformity to the 
third section of the act of March 3, 1855, or not, if the offi- 
cer chooses to treat it as a valid claim under the act, and 
demands and takes of the plaintiff in the execution a suff- 
cient indemnification bond. The fifth section provides that 
where the officer takes such bond, with good and sufficient 
security, he shall not be liable to such claimant for any dam- 
age or injury sustained by such claimant in consequence of 
such levy or sale. Although the instruction, upon which 
the plaintiff was nonsuited, was erroneous, yet, as the same 
result would have followed from the fact that an indemnifica- 
tion bond was given, we shall affirm the judgment of the 
circuit court. The other judges concur. 


Sr. Louis, ALTon & Cuicaco Rattroap Company, Appellant, 
v. CASsTELLO, Respondent. 


1. The exemption from liability guaranteed to an officer levying an execution 
by the fifth section of the act of March 3, 1855, (Sess. Acts, 1855, p. 464,) 
where an indemnification bond has been given as required by that act, ex- 
tends to an action of replevin brought against such officer. 


Appeal from St. Louis Court of Common Pleas. 


This was an action in the nature of an action of replevin 
to recover possession of personal property in possession of 
defendant. The defendant set up in his answer that, as sher- 
iff of St. Louis county, he had levied upon the property in 
question under and by virtue of an execution issued under a 
judgment in the case of Farrell v. Chicago and Mississippi 
Railroad Company ; that the plaintiff in this suit made claim 
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thereto pursuant to the sheriff’s and marshal’s act of March 
8, 1855; that the plaintiff, Farrell, thereupon executed an 
indemnification bond, which was approved by the sheriff. It 
appeared in evidence that the indemnification bond was 
given as set forth in the answer. The court gave the follow- 
ing instruction at the instance of the defendant: “If the 
property claimed in the suit No. 202, to the October term, 
1857, of this court was property levied upon by the sheriff 
under the execution in the case of Farrell v. Chicago & Mis- 
sissippi Railroad Company, and the plaintiff, previous to the 
bringing of said suit, made his claim in writing before the 
sheriff, verified by affidavit, claiming said property, and the 
said sheriff took from said Farrell an indemnification bond, 
then the plaintiff can not recover in this action.” 


G. P. Strong, for appellant. 


I. The act of March 3, 1855, does not cut off or bar the 
right to replevy property out of the possession of the sheriff. 
(Bradley v. Holloway, 28 Mo. 150; see 28 Mo. 3879.) It 
makes no difference that the claim made was accompanied 
by affidavit. That act was not intended in any way to 
abridge or affect the right of an owner of personal property 
to take it from the possession of the sheriff when wrongfully 
seized, and the making or the omission to make the affidavit 
and claim does not in any way affect the case. 


H. N. Hart, for respondent. 


I. This case is settled by the case of Bradley v. Holloway, 
28 Mo. 150, in which it was held that the sheriff is not liable 
when the party claiming has made such claim pursuant to 
the statute, and bond with securities has been given in con- 
formity to the act. 


Napton, Judge, delivered the opinion of the court. 


This case was determined by the court of common pleas 
upon the construction of the act of March 3, 1855, (Sess. 
Acts, 1855, p. 464,) settled by this court in Bradley v. Hol- 
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loway, 28 Mo. 150. It is contended that the exemption 
from liability, secured by the act to the sheriff in certain 
contingencies, should be limited to actions of trespass, and 
that his liability to an action of replevin for the recovery of 
the specific property was intended to be left as it was before 
the passage of the act. In the case of Bradley v. Holloway, 
the action was replevin, and it was not thought that any dis- 
tinction was designed to be made on account of the form of 
action. In fact, so far as the sheriff is concerned, it would 
be perfectly immaterial whether the suit is replevin or tres- 
pass, since the measure of damages in the latter case would 
be simply the value of the property. Vindictive damages 
could not be given against the officer acting in obedience to 
a writ and under the directions of the plaintiff in the execu- 
tion. The act would therefore answer no useful purpose, if 
construed to permit actions of replevin. 
The judgment is affirmed; Judge Ewing concurring. 


TayLor e¢ al., Respondents, v. WimeR, Appellant. 


1. In order to make a sheriff responsible for a failure to levy an execution, it 
must be shown that he had knowledge of property owned by the execution 
debtor subject to execution, and on which he could make the levy, ora 
knowledge of such facts as should cause him to make exertions to find the 


property. 
Appeal from St. Louis Court of Common Pleas. 


The facts sufficiently appear in the opinion of the court. 
A. M. & S. H. Gardner, for appellant. : 


I." The court erred in finding that the attorney of plaintiffs 
directed defendant to levy the execution on goods and mer- 
chandise “in the store of Nelson Chamblin.” It does not 
appear that Chamblin had any interest in the goods in the 
store pointed out. So also in finding that there was “ suff- 
cient” merchandise “ belonging” to Chamblin to satisfy the 
execution. There was no evidence whatever as to the value 
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of the goods ; and it was too slight to justify the finding that 
they belonged to Chamblin. The finding is inconsistent ; by 
finding that Chamblin was insolvent, the court negatived 
conclusively the allegation that plaintiffs lost their debt by 
defendant’s neglect. 


Knox § Kellogg, for respondents. 


I. It was the duty of the officer either to levy the execu- 
tion or give some good reason for not levying it. In this 
case defendant gave assurance to Mr. Dick that he would 
make the levy, but neglected to do so. The fact that there 
was an older execution in defendant’s hands is no excuse for 
neglecting to levy as directed. The execution may have 
been fraudulent, and was so, as Mr. Dick testifies he had been 
informed. It does not appear but that the merchandise upon 
which defendant was directed to levy was sufficient to satisfy 
all the creditors of Chamblin. 


EwinG, Judge, delivered the opinion of the court. 


This was an action against the sheriff of St. Louis county 
for failing to execute a writ of fiert facias, in which the 
plaintiffs claimed three hundred and sixty-five dollars and 
twenty-eight cents and interest, the amount of an execution 
against one Nelson Chamblin, which they allege was lost to 
them by reason of the failure of the defendant to levy said 
execution, and which the petitioner avers the defendant was 
requested to levy on the goods and effects of said Chamblin, 
which he neglected to do; and that the same was delivered 
to his successor, who returned the execution nulla bona. 

The answer denies that the plaintiffs ever requested the 
defendant to levy on any property of Chamblin, or that they 
ever designated any property of his on which he could make 
a levy; or had knowledge of any property belonging to said 
Chamblin. It further alleges that there were older judg- 
ments and executions to which any money coming into his 
hands would have been applicable, and denies generally any 
failure or neglect of duty on his part. The cause was tried 
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by the court sitting as a jury, and a judgment rendered for 
plaintiffs for four hundred and seventy dollars and sixty-nine 
cents. The appellant filed a motion for review, which was 
overruled, and the only question for our determination is 
whether the evidence supports the finding of facts by the 
court below. 

The evidence is that a witness of plaintiffs, F. A. Dick, 
Esq., their attorney, in the spring of 1854, told the defen- 
dant that Chamblin had a stock of goods in his store on the 
corner of Second and Market streets, and desired him to 
secure the debt by making a levy. Wimer replied he knew 
it himself and that it would be all right, and should be at- 
tended to. The witness did not go with the respondent to 
the place, nor offer to go, but was ready to do so, and wit- 
ness’ impression was that a levy would be made. At the 
time of this conversation the witness did not know of his 
own knowledge that there was any property at the place 
named belonging to the said Chamblin, or that he had prop- 
erty of any kind subject to levy under execution. Witness 
stated his impression was that the goods in the store were 
covered by a fraudulent execution of about four thousand 
dollars, though there were executions on older judgments in 
defendant’s hands at the time; could not say that he ever 
saw Chamblin in possession of the store at the place named; 
thought he had seen him in the store a year or more before 
he brought the suit. He urged Maddox, defendant’s succes- 
sor, to levy on the same store, but he refused without a bond, 
which witness would not give. Stevens, a witness, said he 
knew the store referred to and saw Chamblin in it at differ- 
ent times in 1854. There was a good stock of goods in it, 
but did not know who was the owner. Several persons in 
the store did not know whether Chamblin was clerk, agent 
or principal ; never saw Chamblin at the store after April, 
1854. W. C. Jamison, witness for defendant, stated that he 
obtained a judgment against Chamblin, October 23, 1854, and 
an execution was in the hands of the sheriff in the spring of 
1854, on which no money was made ; made inquiries for prop- 
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erty, but did not direct a levy, and did not know that any- 
thing could be made on the execution. The appellant then 
offered in evidence an execution in favor of Little & Olcott 
against Chamblin, on an older judgment, which was in the 
hands of the defendant as sheriff at the time the plaintiff’s 
execution was, which was excluded and exceptions saved. 
This execution was for four thousand five hundred dollars, 
and dated April 28, 1854. 

The finding of the court is as follows: That the plaintiffs 
were partners ; that said John M. Wimer had in his pos- 
session as sheriff an execution in favor of said plaintiffs 
against Nelson Chamblin, in the spring and summer of the 
year 1854; that the attorney of the plaintiff directed said 
Wimer to levy said execution on the goods and merchan- 
dise in the store of the said Nelson Chamblin, on the corner 
of Second and Market streets, in the city of St. Louis; that 
when said order was given there was sufficient merchandise 
in said store belonging to said Chamblin to satisfy said execu- 
tion; that said Wimer neglected to levy said execution, and 
that in consequence of said neglect plaintiffs have lost their 
debt against said Chamblin, who is insolvent. Upon which 
finding a judgment was rendered. 

This suit is for alleged breach of duty in failing to levy the 
execution according to law, and if there was any failure of 
duty it consisted in not levying the writ on the property of 
the respondents. If they had property when the execution 
was placed in the hands of’the sheriff, which he could have 
found by the exercise of reasonable diligence, it was his duty 
to levy it, and failing in this, he became liable. But his lia- 
bility must depend upon the establishment of the fact, by 
positive or circumstantial evidence, that he had knowledge 
of property owned by the execution debtor, subject to execu- 
tion, and on which he could make the levy, or a know- 
ledge of such facts as should cause him to make exer- 
tions to find the property. (1 J. J. Marshall, 553.) Pos- 
session of personal property being prima facie evidence of 
ownership, wherever it is shown that the sheriff had know- 
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ledge that the defendant in the execution was possessed of 
personal property and he fails to levy upon it, the burden of 
proof falls upon him to show that the property was not sub- 
ject to execution. We think the evidence does not support 
the finding of the court, as to the facts, namely, that plain- 
tiffs directed the defendant to levy the execution on the goods 
in the store of Chamblin, and that there was sufficient mer- 
chandise in the store belonging to him to satisfy the execu- 
tion. . There was no evidence as to whom the store belonged, 
or even who had it in possession. Chamblin was seen with 
others in the store, but whether he or some one of the others 
owned it or had the possession does not appear. There is a 
like want of evidence as to the ownership of the goods; no 
witness testifies to this point. Mr. Dick says he did not 
know whether Chamblin had any property subject to execu- 
tion or not, or that there was any property at the store be- 
longing to him. As to the quantity or value of goods there is 
no evidence whatever. 

The court also finds that Chamblin was insolvent. If this 
was so, then the same evidence that established the fact of 
insolvency also established the fact that Chamblin had no 
property subject to plaintiffs’ execution, and there was no- 
thing upon which to base the finding that the respondents 
lost their debt by the neglect of the appellant; for the evi- 
dence of Chamblin’s insolvency related to the time at which 
the respondent’s execution was in the hands of appellant. 

Judgment reversed and the cause remanded ; Judge Scott 
concurring. Judge Napton absent. 


WALKER, Respondent, v. ENGLER, Appellant. 


1. Parol evidence is inadmissible to incorporate with a written instrument an 
oral agreement made contemporaneously with such instrument. 

2. Where it is stipulated in a lease that in case any of the covenants are bro- 
ken by the lessee, “the term shall become null and void at the option of 
the lessor,” the term does not become ended absolutely by a breach of a 
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covenant ; it is only voidable at the option of the lessor ; he must do some 
act declaring or claiming a forfeiture. 

3. So, where it was stipulated that the lessee would pay double rent for all the 
time the lessor should be kept out of possession after the expiration of the 
term by forfeiture, held, the double rent reserved was not a penalty, but 
estimated or liquidated damages. 

4, Acceptance of rent by a lessor, after the lessee had committed a breach of 
his covenants, such as would authorize the lessor to declare a forfeiture, 
would not be a waiver of the forfeiture if the lessor was ignorant of such 
breach at the time of the acceptance of rent. 


Appeal from St. Louis Land Court. 


The facts sufficiently appear in the opinion of the court. 

Knox & Kellogg, for appellant. 

I. The court erred in striking out a portion of the answer 
in this case. The first instruction given, on motion of the 
plaintiff, is erroneous. The lease was forfeited only from 
the time the lessor declared it forfeited. The stipulation 
with respect to double rent was a penalty, and not liquidated 
damages. (Sedg. on Dam. 398, 421.) If Walker knew of 
the alterations when they were being made, and assented 
thereto, he should not be permitted to claim a forfeiture. 
Defendant’s instructions should have been given. 


Todd and Garesché, for respondent. 


I. The matter stricken out was not a defence. It was 
properly stricken out. (8 Mo. 161; 17 Mo. 577; 2 Story 
on Contr. § 669.) To make an acceptance of rent by the 
lessor a waiver of a forfeiture, the lessor must know of the 
wrongful act. (Taylor on L. & T. § 497; 2 Platt on Leases, 
468, 473.) The court committed no error in giving or re- 
fusing instructions. The verdict was only for the double 
rent from the time of forfeiture to the time of giving up 
possession. There was no evidence of Walker’s assenting to 
the alterations. 


Ewinc, Judge, delivered the opinion of the court. 


This was an action for the possession of certain premises 
leased by the plaintiff to the defendant in the city of St. 
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Louis, alleged to be unlawfully detained, and for double rent 
from the date of the unlawful detention and for damages. 

One of the covenants on the lease is that the lessee would 
not make any alterations in the premises, which the petition 
alleges was violated, and by reason thereof the term was 
avoided by the plaintiff and possession demanded. The an- 
swer denies that such alterations were made as would entitle 
the plaintiff to enforce a forfeiture, and alleges that when the 
lease was made, it was expressly agreed that any such alter- 
ations as should not injure said tenement, and which might 
be again so changed as to return the tenement to the condi- 
tion it was in when leased, should not be deemed a violation 
of the covenant against alterations. This part of the answer 
was, on motion of the plaintiff, stricken out, and, we think, 
properly. It was an alleged parol agreement, contempora- 
neous with the execution of the lease, varying its terms, 
and so qualifying the covenant with regard to alterations as 
to make it entirely different. 

Several points arise upon the instructions given and refused, 
which will be noticed in their order. The plaintiff maintains 
that, if the covenant of the lessee respecting alterations was 
violated, he was entitled to the possession of the premises 
from that time, and to damages for withholding the posses- 
sion at the rate of one hundred and fifty dollars per month 
from the time of making such alterations to the time of the 
delivery of the possession, and an instruction embracing this 
proposition was given for the plaintiff. The lease says that 
in case any of the covenants are broken the term shall be- 
come null and void at the option of the lessor or his repre- 
sentatives, and that he may enter into and take full posses- 
sion of the premises; also that the lessee will pay double 
rent for all the time the lessor or his representatives are 
kept out of possession after the expiration of the term, either 
by limitation or forfeiture. The said double rent to be paid 
daily. The rent reserved is seventy-five dollars per month, 
payable the first of each month. 

Upon the first point involved in the instruction it is insisted 
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by the defendant’s counsel that the charge of the court is 
erroneous in saying that the lease was forfeited from the 
time the alterations were made; whereas no forfeiture could 
be incurred until the lessor declared it to be forfeited; and 
upon the second point, that the stipulations in the lease as to 
double rent is a penalty and not liquidated damages. It is 
urged for the plaintiff, in opposition to this view, that the 
rule laid down in this instruction is correct, and that it re- 
sults from the doctrine of waiver; that by this doctrine the 
acceptance of rent accrued after the alterations were made, 
with a knowledge thereof, is a waiver of the right of forfeit- 
ure, and that unless damages ran from this time the land- 
lord would lose for the interval claimed, and in this way a 
wrong-doer would profit by his wrongful act. 

This position, we think, is not tenable. By the terms of the 
lease the term is not void by reason of a violation of the cov- 
enants ipso facto, but is voidable only at the option of the 
lessor. He may or may not insist upon a forfeiture, and until 
he exercises the option reserved to declare or claim a forfeit- 
ure, the term continues. It is by his own act and not that of 
the lessor that the lease is terminated; and it is of course by 
his own omission to insist upon a forfeiture immediately upon 
the violation of the covenant, or as soon as he has knowledge 
of it, that he is placed in a situation in which he may waive 
a forfeiture by accepting rent, and yet not be allowed to claim 
damages or double rent from the time the covenant is broken ; 
or, as in the case before us, from the time the alleged altera- 
tions were made. So that as a legal proposition, we think 
the instruction is erroneous. Nevertheless, we can not see 
how the defendant could have been injured by it. The rent 
was paid up to the 1st of March, 1856, from which time to 
some time in October, 1857, the defendant continued in pos- 
session of the property, when it was delivered to the plaintiff. 
If damages are allowed from the time notice was given and 
a forfeiture claimed by the plaintiff from the 5th of March, 
1856, to the time possession was surrendered, they would 
amount, for nineteen months, to two thousand eight hundred 
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and fifty dollars; but if only from 1st April, as claimed in 
the petition, they would not exceed the sum for which judg- 
ment was given. 

The second point is not well taken. We are of opinion 
the double rent reserved is not a penalty as contradistin- 
guished from liquidated damges. The lease stipulates for 
seventy-five dollars per month, payable monthly, and it is 
covenanted that the lessee will pay double rent for all the 
time the said Walker or his representatives are kept out of 
the possession of the premises after the expiration of the 
term either by limitation or forfeiture—the double rent to be 
paid daily. It is difficult if not impracticable to lay down 
any general principles by which to determine, in all cases, 
whether the sum mentioned in the instrument is to be con- 
sidered as a penalty or liquidated damages. Neither an 
express agreement that it is to be regarded as liquidated 
damages, nor the fact that the act or acts for the performance 
or abstaining from which the covenant is given is or is not 
measurable by any exact pecuniary standard, is always con- 
clusive to show the true character of the sum agreed to be 
paid. But the nature and terms of the contract in this case 
relieve it of any difficulty of interpretation, or of the neces- 
sity of testing it by any general rule of doubtful applicability. 
This case is distinguishable from that class of cases where a 
sum of money in gross is agreed to be paid for the nonper- 
formance of a covenant. Here is a covenant, the alleged 
violation of which has enabled the lessor to avoid the term 
and terminate the lease; and after it is avoided, the lessee 
continues in possession under an express agreement that if 
he does, he will pay double rent. When the lease was ter- 
minated by the forfeiture, the defendant could have avoided 
the double rent by surrendering the premises, but instead 
he continues to withhold the possession, and in making his 
election to retain them insists he shall do so on his own 
terms. In thus voluntary retaining the property, it is to be 
presumed that he considered the use of it of greater value to 
him than the double rent. We think it is clear, from the 
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nature and terms of the agreement, that the parties have 
estimated and liquidated the damages, and that they intended 
the sum mentioned should be regarded as a compensation 
and not as a penalty. 

The second instruction given for the plaintiff delares the 
law correctly. The acceptance of rent by the plaintiff ac- 
crued before the alterations were made would not be a waiver 
of his right to a forfeiture, nor would acceptance of rent 
accrued after the alterations were made unless it be proved 
that the plaintiff knew of their having been made when he 
received the rent; acts of the lessor in ignorance of a forfeit- 
ure do not operate as a waiver of it, because there is in such 
case no affirmance of the tenancy, nor a recognition of the 
relation of landlord and tenant. 

The sixth instruction asked by the defendant was not war- 
ranted by any evidence in the cause; for when the plaintiff 
was applied to for permission to make the alterations, it was 
positively refused. The seventh instruction is substantially, 
that if, when the plaintiff leased the premises, he knew of 
the business for which they were to be used, and knew that 
such alterations as were actually made must be made for 
such business, and assented to the alterations, that the respon- 
dent can not take a forfeiture of the lease. This instruc- 
tion was not warranted by any evidence, and does away en- 
tirely with the express covenant of the lease on the subject 
of alterations, and was therefore obviously improper. 

The defendant offered to prove that when the building 
was insured he paid the respondent the extra insyrance on 
the building arising from the business to be carried on by 
him. This evidence was excluded and rightly so; it was a 
question foreign to the issues to be tried; was a matter not 
mentioned in the lease, and had been very properly stricken 
from the answer. 

Judgment affirmed ; the other judges concurring. 
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HAsKELL e¢ al., Plaintiffs in Error, v. CHAMPION e¢ al., 
Defendants in Error. 


1. One B. F. C. C., member of a partnership firm doing business under the 
style of “‘C. & Co.,’” executed a promissory note in his own name, B. F. C. 
C., and procured the signatures of persons not members of said firm as en- 
dorsers for his accommodation ; before procuring the sale of the note, and 
without the knowledge of said endorsers, he added to the signature the 
words “& Co.”—thus making it “B. F. C. C. & Co.” The same was 
then sold for his accommodation. Held, in a suit by the purchaser against 
the maker and endorsers, that the endorsers were discharged by the 
alteration. 


Error to St. Louis Circuit Court. 


This was a suit against Champion as maker and the other 
defendants as endorsers of a negotiable promissory note. The 
note was signed “ B. F. C. Champion & Co.,” and the signa- 
ture proved to be in the handwriting of Champion. All the 
other signatures were proved to be genuine, and due demand, 
refusal of payment, protest and notice were proved ; also the 
copartnership of plaintiffs, and of defendants C. D. and J. 
T. Sullivan. The defence rested upon the following facts, 
which were proved: B. F. C. Champion executed the note 
and obtained the endorsements of the Sullivans and Papin 
for his accommodation. He then delivered the note to Myer- 
son to be sold by him. Myerson endorsed and sold the note 
to plaintiffs. When the note was first handed to Myerson, 
(after the endorsements of the Sullivans and Papin,) it was 
executed in the name of “B. F. C. Champion.” Champion 
was a member of a firm styled “ Champion & Co.” Plain- 
tiffs, when they were first asked by Myerson to buy the note, 
told him they would prefer to have the firm of Champion & 
Co. as makers. Myerson then took the note back to Cham- 
pion, who, without consulting the endorsers, Sullivan and 
Papin, added the words “& Co.” to his individual signa- 
ture. The note thus altered was bought by the plaintiffs. 
It was proved that there never was any such firm as “ B. F. 
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C. Champion & Co.”—the style of the only firm of which 
Champion was a member being “ Champion & Co.” 

Upon this proof, plaintiffs asked the following instructions : 
“1. If the note in question was originally signed by B. F. 
C. Champion as maker and the words “ & Co.” were added 
subsequent to the endorsement thereof and without the con- 
sent of the endorsers, yet the alteration does not avoid the 
note, if said alteration was made before a transfer thereof for 
value. 2. If notice of the dishonor of the note in question 
was duly given to the endorsers, then they stand charged as 
endorsers although the above mentioned alteration of the 
note may have been made as above stated, and although the 
notices of protest may have described the note as made by 
‘B. F. C. Champion & Co.’ 8. The alteration above spoken 
of was wholly immaterial, if there was in fact no such firm as 
‘B. F.C. Champion & Co.’ The addition of the words ‘ & 
Co.’ did not change the relations of any parties to the note.” 

All of which the court refused. The court then rendered 
judgment for the plaintiffs against defendants Champion and 
Myerson, and against plaintiffs and for defendants, the Sulli- 
vans and Papin. 


Krum § Harding, for plaintiffs in error. 


I. There being no such firm as “ B. F. Champion & Co.,” 
the addition of the words “ & Co.” to the name of B. F. C. 
Champion did not in any way vary the contract, or affect the 
rights, liabilities or relations of the parties. It may be treated 
as a flourish, meaning nothing. (See Chitty on Bills, 184; 
15 Pick. 239; 18 Johns. 891; 10 Conn. 192.) The altera- 
tion was made before it was issued. It had no vitality until 
plaintiffs bought it. (5 B. & Ald. 674; Byles on Bills, 390.) 
In that case the maker had a right to make any alteration 
not affecting the relations of the parties before issuing it. 
(Byles on Bills, 390.) The case of Trigg v. Taylor, 27 Mo. 
245, was a case of fraudulent alteration, and had no refer- 
ence to circumstances like those presented in this case. 
Whether the alteration was material or not was a question 
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for the court. (4 How., Miss., 231; 7 S. & R. 508; 2N. 
H. 543.) The instructions asked should have been given. 


A. J. P. Garesché and A. M. & S. H. Gardner, for defen- 
dants in error. 


I. The change was material. (1 Greenl. Ev. § 568; Trigg 
v. Taylor, 27 Mo. 247.) 


Scort, Judge, delivered the opinion of the court. 


The law, in dealing with the subject of the alteration of 
written instruments, looks further than to the materiality 
or immateriality of the alteration. Aware of the danger of 
countenancing the most trifling change, it has not permitted 
those entrusted with such instruments to alter them and af- 
terwards defend their conduct by alleging the immateriality 
of the alteration. There is a motive to such conduct, and if 
an alteration of an instrument is immaterial, and believed to 
be so, there can be no inducement to the act. Every man’s 
sense of justice and propriety must teach him that it is wrong 
to alter in any way an instrument made by another which is 
to bind him. As the nature and purposes of contracts require 
that they sbould pass to the hands of those who are interested 
in altering them to the prejudice of those who execute them, 
and as the facilities for making alterations are numerous 
and the difficulty of proving them is great, all means should 
be employed to impress on the minds of those who are in the 
possession of such paper a sense of its inviolability. 

Greenleaf, speaking of instruments which are made void 
by reason of their alteration, says the grounds of this doc- 
trine are two-fold. The first is that of public policy, to pre- 
vent fraud, by not permitting a man to take the chance of 
committing a fraud without running any risk of losing by the 
event when it is detected. The other is to insure the iden- 
tity of the instrument and prevent the substitution of another 
without the privity of the party concerned. (Sec. 565; Mud- 
lin v. Platte County, 8 Mo. 238; 19 Penn. State Rep. 119.) 

We do not consider the alteration was a matter of indiffer- 
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ence. It certainly affected the payee and endorsers. Had 
they paid the note, the alteration would have confused and 
embarrassed them in obtaining indemnity from the maker. 
Although there was no firm whose style was B. F. C. Cham- 
pion & Co., yet if a note for a debt due by Champion & 
Co. had been executed in the style of B. F. C. Champion & 
Co., it does not follow that Champion & Co. would not have 
been liable. Partners, by misnaming the style of their part- 
nership, can no more obtain an advantage than individuals 
by misnaming themselves. They may embarrass their cred- 
itors in the pursuit of their remedies by such a course, but 
they can not expect thereby to escape the payment of their 
liabilities. The note, as originally executed, imported that it 
was for a debt of B. F. C. Champion. If afterwards it is al- 
tered to make it a debt due by a firm, how are the payee and 
endorsers to know how to sue upon it? Will they sue the 
original maker or the partners? Will the endorsers, other 
than the payee, know whether or not it was for a partnership 
debt? The individual note of a member of a firm may be 
a preferable security to a note of the firm. This is obvious 
when we regard the law of partnerships as it is administered 
under the rules of equity, rules to which all partnerships are 
subject in the adjustment of demands against them in case of 
insolvency. To put a note in a condition that long and ex- 
pensive litigation will be necessary to realize its proceeds, is 
a great diminution of its value. 

Although Champion, as the maker of the note, had a right 
to make any alterations he pleased before he uttered it, yet 
it can not be maintained that the maker of a promissory 
note, after he has signed it and procured the endorsement of 
the payee and others as endorsers, can substitute the name of 
another maker without the consent of the payee and endors- 
ers. This is too plain to need any argument or illustration. 

Judgment affirmed ; Judge Ewing concurs. Judge Nap- 
ton absent. 
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Denny, Respondent, v. ECKELKAMP, Appellant. 


1. A party may give jurisdiction to a justice of the peace by a voluntary 
renunciation of a part of his demand. It matters not in what way the re- 
duction of the demand is made, so the amount claimed is within the juris- 
diction of the justice. 


Appeal from St. Louis Law Commissioner’s Court. 


This was an action commenced before a justice of the 
peace to recover the balance of an account. The plaintiff 
claimed for “services in putting up hay” in one Hickman’s 
meadow. There were two credits of cash in the account, 
one of thirty dollars and the other of five dollars—reducing 
the amount to ninety-seven dollars. There was this further 
credit in the account as presented to the justice: “ By gro- 
ceries, $7” —reducing the amount claimed to ninety dollars. 
The evidence showed that the plaintiff and defendant cut 
and stacked the hay as partners, and that afterwards the de- 
fendant bought the plaintiff’s interest, engaging to pay him 
seventy-five dollars and pay all the expenses of the cutting. 
In the account presented the seventy-five dollars appeared as 
an item for services in putting up the hay, and the other 
debit items were for various expenses of the cutting. LEvi- 
dence was adduced by the defendant with a view to show 
that the farm and the hay belonged to one Hickman; that 
the hay was cut down by plaintiff and defendant without 
authority, and that defendant afterwards paid Hickman for 
the hay. 

Various instructions asked by the defendant were refused. 


Coleman, for appellant. 


I. The justice had no jurisdiction. A party may give a 
voluntary credit. (17 Mo. 258.) This is not a voluntary 
credit, or renunciation. It is an attempt to give jurisdic- 
tion by crediting on plaintiff’s account a part of the defen- 
dant’s account against him. This can not be allowed. (20 
Mo. 497.) The plaintiff claims in his account seventy-five 
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dollars for services rendered by him in cutting hay. The 
account contains no item for hay, or any interest in hay sold 
by him to defendant. There is not merely a variance but a 
failure of proof. (19 Mo. 30.) The agreement as proved 
is within the statute of frauds. No part of the hay was 
delivered, nor any thing given in earnest, nor any note or 
memorandum made thereof. The defendant bought the hay 
of the true owner. The court erred in refusing the declara- 
tions of law offered. 


S. H. Gardner, for respondent. 
NapTon, Judge, delivered the opinion of the court. 


So far as the question of jurisdiction is concerned, we can 
not distinguish this case from that of Hempler v. Schnei- 
der, 17 Mo. 258. It is impossible for the court trying a 
case of this character to know what motive induces the 
abatement of the demand; it is sufficient that the plaintiff 
has reduced it within the limits prescribed for the jurisdic- 
tion of a justice. 

As to the form in which the plaintiff’s account was made 
out, which was for “services in putting up hay” instead of 
for the interest sold by the plaintiff to the defendant in a 
crop of hay put up at their joint expense, we do not think 
the matter very material. Nor had the statute of frauds any 
thing to do with the case, because the hay was unquestion- 
ably delivered, and there had also been payments upon the 
contract between plaintiff and defendant. 

As to the title to the meadow on which the hay was cut, 
we do not see that it could have any influence upon the 
question raised between plaintiff and defendant. It does 
not appear that they were trespassers, and the fact that the 
defendant paid Hickman is not conclusive that Hickman’s 
claim was any better than plaintiff’s. 

The other judges concurring, the judgment is affirmed. 

10—VOL. xxx. 
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WiLLarD, Respondent, v. Mores et al., Appellants. 


1. No written assignment of a promissory note is necessary in order to entitle 
the holder to sue thereon in his own name. 


Appeal from St. Louis Circuit Court. 


Smith § Sedgwick, for appellants. 
P.-C. Mauro, for respondent. 


Scott, Judge, delivered the opinion of the court. 


This was an action on a negotiable promissory note. This 
suit was in the name of the holder of the note, Lucius A. 
Willard. The defence was that the plaintiff was not the legal 
owner or holder of the note sued upon, and that it was never 
assigned to the plaintiff. 

In the case of Boeka v. Nuella, 28 Mo. 180, it was held 
that no written assignment was necessary in order to enable 
the holder of a promissory note to sue thereon in his own 
name. The owner is prima facie the equitable owner, and 
under the statute the real party in interest may bring the 
action in his own name. This view of the subject makes it 
unnecessary to look into the deposition proving the assign- 
ment. 

The other judges concurring, the judgment is affirmed, 
with ten per cent. damages. 


——~~300o———— 


Ivory, Respondent, v. CarLin et al., Appellants. 


1. The objection that a petition does not state facts sufficient to constitute a 
cause of action is not waived by a failure to take the same by demurrer or 
answer. 

2. The assignee of a non-negotiable note can maintain no action against the 
assignor unless he has first used due diligence to recovery of the maker, or 
unless such maker is a nonresident or insolvent. (R. C. 1855, p. 323.) 
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Appeal from St. Louis Circuit Court. 


Rankin, for appellants. 
A. J. P. Garesché, for respondent. 


I. The petition, though awkwardly worded, was sufficient. 
(See 23 Mo. 254.) The motion in arrest was properly over- 
ruled. It is doubtful if such a motion now exists. (8 Abb. 
P. R. 428; 8 How. Pr. R. 160; 3 Seld. 576.) The verdict 
cured the defect, if any. The objection should have been 
made at the trial. 


Ewine, Judge, delivered the opinion of the court. 


This was an action on a promissory note for six hundred 
dollars by the respondent as endorsee, of which Carlin was the 
maker, payable to his own order, and English the endorser. 
There was a trial by the court without a jury and judgment 
for the respondent. A motion in arrest of judgment being 
overruled, the cause is brought here by appeal. 

The only question is as to the sufficiency of the petition, 
which alleges that the defendant Carlin by his promissory 
note, herewith filed, dated St. Louis, June 4, 1857, promised, 
for value received, to pay to his own order, four months after 
the date thereof, the sum of six hundred dollars; that sub- 
sequently defendant Carlin assigned by endorsement and 
delivered said note to the defendant Ezra O. English ; and 

‘that said English subsequently assigned by endorsement and 
delivered said note to plaintiff. The petition then alleges 
protest of the note, denaand of the maker, and notice to the 
endorsers. The note does not appear in the transcript, and 
the note, as set out in the petition, is not a negotiable instru- 
ment in the sense of the statute concerning bills of exchange 
(sec. 15), on which a suit could be maintained against an 
endorser before exhausting the remedy against the maker, 
and on which damages are allowed; but is an assignable 
note, the payment of which can be enforced against the as- 

signor only upon failure of the maker in the cases specified 
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by the statute. (R.C. tit. Bonds and Notes, § 6, p. 823.) 
The defect in the petition was not waived by a failure to 
demur or answer, because the facts stated were insufficient 
to constitute a cause of action. (R. C. p. 1231, § 10; Wea- 
ver v. Beard, 21 Mo. 156. See also Andrews v. Lynch, 27 
Mo. 169.) 

Judgment reversed and cause remanded; Judge Scott 
concurring. Judge Napton absent. 


Mo.ony et al., Respondents, v. BOoERNSTEIN e¢ al., Appel- 
lants. 


1. Ivory v. Carlin, ante, p. 148, affirmed. 
Appeal from St. Louis Circuit Court. 


A. M. & 8S. H. Gardner, for appellants. 
A. J. P. Garesché, for respondent. 


Ewinc, Judge, delivered the opinion of the court. 


This was a suit on a promissory note, non-negotiable, 
made by the defendant Boernstein, for five hundred dollars, 
and payable to the defendant Jacoby six months after date ; 
it being dated 9th May, 1857. The petition alleges an as- 
signment and delivery of the note by Jacoby to the plaintiffs, 
protest, presentment for payment, and notice to the defen- 
dants. 

The answer denies the endorsement and delivery of the 
note to plaintiffs; that the note was protested, or that notice 
_ thereof was given to the defendants. A motion was filed by 
the defendants with an affidavit for a continuance, which was 
overruled ; whereupon the cause was tried by the court and 
judgment given for plaintiffs for five hundred and thirty-five 
dollars and fifteen cents. This case is like that of Ivory v. 
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Carlin et al., decided at this term, and for the reasons given 
in the opinion in that case the judgment is reversed and the 
cause remanded ; Judge Scott concurring. Judge Napton 
absent. 


Morriso, Defendant in Error, v. PHILLIBER, Plaintiff in 
Error. 


1. Inadequacy of consideration for the conveyance of land is not, of itself, a 
sufficient ground of relief, unless it is so gross as to raise a presumption of 
fraud. 

2. Where a person, owning real estate of the value of three thousand five 
hundred dollars, but who had no knowledge of its value, was illiterate, be- 
ing able neither to read nor write, was induced by a person, in whom she 
had confidence and who acted in a double capacity as agent for both parties, 
to dispose of said real estate to another for seventy-five dollars ; held, that 
the transaction was stamped with fraud, and the facts would warrant a 
decree setting aside the conveyance on the ground of fraud. 


Error to St. Louis Circuit Court. 


The facts sufficiently appear in the opinion of the court. 


D. C. Woods, for plaintiff in error, cited the following 
authorities: 12 Mo. 157; 14 Mo. 580; 17 Mo. 209, 228; 19 
Mo. 423; 23 Mo. 188, 579; 24 Mo. 167; 19 Ves. 131; 11 
Wheat. 125; 2 Sto. Eq. § 697; 3 Ves. 868; 11 Ves. 535; 
2 Jac. & Walk. 391; Story on Ag. 14. 


B. A. Hill, for defendants in error. 


I. The inadequacy of consideration is such in this case as 
to shock the moral sense of any man, and amount in itself 
to conclusive and decisive evidence of fraud. (Sto. Eq. 
§ 246; 9 Ves. 246; 10 Ves. 219; 2 Madd. Ch. 556; Jacob, 
280; 16 Ves. 512; 1 Brown’s Ch. 9; 2 Johns. Ch. 1, 23; 
14 Johns. 527.) There are other circumstances in the case ; 
Julie’s ignorance, the peculiar relations between her and 
Mulholland, servant and master. In such case, the gross 
inadequacy of price must necessarily furnish the most con- 
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clusive presumption of fraud. (2 Ves. sr., 516; 14 Ves. 
273.) Mulholland was the agent for both Julie and the 
buyer. (2 Camp. 203; 5 B. & Ald. 333; Sto. Eq. § 210; 
White & Tudor’s Lea. Ca. in Eq. 129, 141.) 


EwinG, Judge, delivered the opinion of the court. 


The defendant in error, Julie Morriso, filed her bill to set 
aside a deed executed by her to Philliber for certain real 
estate in the city of St. Louis, which she alleges was pro- 
cured by fraud. There was a decree accordingly, and the 
title to the property vested in the plaintiff. The defendant 
filed his motion for a new trial, which being overruled, he 
brings the cause to this court by writ of error. The cause 
was tried under the practice act of 1849, and there was a 
finding of facts by the court. And the question for our con- 
sideration is, whether the facts as found were warranted by 
the evidence, and, if so, authorized the conclusion of law and 
the judgment of the court thereon. 

It was admitted by the parties and the court found that 
Moses Yeina married Julie Morriso on the 1st January, 1858, 
and that the lot in question, on the corner of Green and Fifth 
streets, was worth the sum of five thousand dollars on the 
13th March, 1850; that Henry T. Baccus was the agent of 
James K. Philliber at the time of procuring of said deed 
from Julie Morriso to Philliber on the 13th March, 1850 ; 
and from the evidence in the cause the court found that said 
Julie, on the 11th March, 1837, was an infant of the age of 
fourteen years; that said Julie, on the 13th March, 1850, 
was a widow, living in the state of Michigan, where she had 
lived ever since she left St. Louis, which was about the year 
1837, except a year or so that she lived at Fort Wayne, In- 
diana; that William Morriso, her first husband, was then 
dead; that at the time of the execution of said deed by Julie 
to Philliber of the 13th March, 1850, one Samuel Mulhol- 
land acted as the agent of said Julie for the sale of her inter- 
est in said premises, described in deed of 18th March, 1850, 
to Philliber, and at the same time acted as the agent of said 
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Philliber in making the purchase of said premises—the said 
Mulholland having been employed by said Baccus, who was 
the agent of defendant; that said Julia had. been a servant 
for said Mulholland in his family before the said time, and 
was greatly under his influence and control; that Mulhol- 
land received from defendant’s agent, Baccus, on behalf of 
the defendant, the sum of twenty-five dollars for procuring 
the said Julie to make the said deed to defendant, and paid 
over to said Julie as the consideration of said deed, the sum 
of seventy-five dollars; that the said Julie was ignorant of 
the value of said lot of land; had no correct knowledge 
thereof; could not read or write, and had lived near said 
Mulholland’s place in Michigan from the time she was six- 
teen years old (except a short time at Fort Wayne) until 
the year 1850; that at the time of the negotiation for the 
execution of said deed, Mulholland, acting as the agent for 
both parties, represented to said Julie that the premises might 
be sold for taxes and that would embarrass the title, and did 
not disclose to her the value of her interest in said lot be- 
fore the execution of said deed of March, 1850; that said 
deed was procured by the agents of defendant from said 
Julie, and she executed the same fora grossly inadequate 
consideration. Upon these facts the deed was declared void 
and a decree rendered ; reserves truly the title to the prop- 
erty in the plaintiff, and that she pay into court the sum 
paid her for the execution of the deed. 

After a careful examination of the evidence we are satisfied 
it fully sustains the finding of the court. Of the gross inad- 
equacy of the consideration there can be no question, and 
whether it is so excessive as of itself, or in connection with 
other circumstances proved, to entitle the plaintiff to the 
relief sought, is the only other question to be considered. 
No precise rule has established what the disparity must be 
between the price paid and the value of the thing bought in 
order to invalidate a contract on this ground; but courts of 
justice are left to apply the principles of equity to each case 
according to its particular circumstances. Where the relief 
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asked consists in rescinding or setting aside an executed con- 
tract, it is said that the inequality of the price to be sufficient 
for this purpose must be so excessive as to be demonstrative 
of fraud. Although mere inadequacy of consideration is 
not deemed a sufficient ground of relief of itself, it may be 
so gross as to amount to conclusive evidence of fraud. But 
where there are ingredients in the case of a suspicious nature 
or peculiar relations between the parties, gross inadequacy of 
price -must necessarily furnish the most vehement presump- 
tion of fraud. (1 Story Eq. § 211.) ; 

What are the facts on this point? The value of the prop- 
erty in question is admitted by the parties to have been, at 
the time of the transaction in 1850, five thousand dollars ; 
the interest of the plaintiff in the property was eleven-six- 
teenths, and the price paid by Philliber was seventy-five dol- 
lars. Her interest then being worth some three thousand 
five hundred dollars, she received for it about one fofty-fifth 
part of its value. 

If we could suppose cases of greater inadequacy of con- 
sideration, it would not be easy to imagine one which would 
be more revolting to conscience or furnish a more conclusive 
presumption of fraud and imposition. Lord Thurlow, in 
Gwyne v. Heaton, 1 Broc. C. 9, said, that to set aside a 
conveyance there must be an inequality so gross and mani- 
fest that it must be impossible to state it to a man of com- 
mon sense without producing an exclamation at the inequal- 
ity of it. In Butler v. Haskell, 4 Dess., 697, Judge Des- 
saussure, after a review of the English and American cases 
on the subject, says, he considers “the result of the great 
body of the cases seems to be, that, wherever the court per- 
ceives that a sale of property has been made at a grossly in- 
adequate price, such as would shock a correct mind, this 
inadequacy furnishes a strong and, in general, a conclusive 
presumption, though there be no direct proof of fraud, that 
an undue advantage has been taken of the ignorance, the 
weakness, or the distress and necessity of the vendor; and 
this imposes on the purchaser a necessity to remove this 
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violent presumption by the clearest evidence of the fairness 
of his conduct; and the relief is given by the court either by 

refusing to enforce the contract, or by setting it aside alto- 

gether, according to the circumstances of the case.” 

This case appears to come clearly within that degree of 
gross inadequacy which, in the decided cases that have been 
examined, furnished a presumption of fraud and vitiated the 
contract. 

There are other circumstances which, with the smallness 
of price, must be conclusive, and fully sustain the decree of 
the circuit court. It was found by the court, and we think 
upon sufficient evidence, that Mulholland was the agent of 
both the contracting parties. He was acting in conjunction 
with Baccus for Philliber, the defendant, and was to re- 
ceive a compensation from him for his services in procuring 
the conveyances; and the amount of this compensation, as 
the evidence shows, depended in some measure upon the 
price for which he could purchase the property. So that he 
was not only the agent for both parties in a transaction in 
which their interests were in conflict, but had an interest in 
the matter adverse to the plaintiff. It further appears that 
the plaintiff was ignorant and illiterate; could neither read 
nor write; had no knowledge of the value of the property, 
and that this was not disclosed to her before the sale ; that 
her estimate of its value was evidently influenced by the 
agent’s representations respecting tax sales, and that the re- 
lation that formerly existed between them and the confidence 
it inspired induced on her part an unsuspecting acquiescence 
in his suggestions and advice in the transaction. 

Judgment affirmed ; the other judges concurring. ‘ 
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DitwortH, Appellant, v. McKeLtvy, Respondent. 


1. Where, in an action for the possession of personal property, under the sev- 
enth article of the practice act (R. C. 1855, p. 1242), the plaintiff obtains 
possession of the property upon giving bond, and fails to prosecute the 
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action with effect, and it appears that the defendant has only a special inter- 
est in the property as against the plaintiff—for example, a lien thereon for 
money due from the plaintiff to himself, or a mere claim to possession for a 
limited period ; in such case judgment should not be rendered in favor of 
the defendant for the return of the property or the payment of the entire 
value of the property, but the value of the interest of the defendant in the 
property should be assessed, and judgment should be rendered in favor of 
the defendant for the value so assessed, or the return of the property until 
such value be paid, at the option of the defendant. 

2. Where the defendant has only a special interest and the plaintiff is a stran- 
ger to the title, the entire value may be recoverd by the defendant as special 
owner, and he will be answerable over to the general owner to the extent 
of the latter’s interest; in such case, the general value of the property 
would be assessed without regard to the value of the special interest. The 
judgment in each case must be modified by the circumstances, so that the 
merits of the controversy may, if possible, be settled in one action. 

8. Where goods are shipped on board a barge to a port on the western waters, 
and the barge on the voyage is accidentally grounded and in danger of being 
lost by the perils of navigation together with the goods on board, and it be- 
comes necessary, for the purpose of saving the barge and lumber from de- 
struction, to unload and reload the same, and the master does so load and 
reload and take care of the barge and goods when so unloaded, it is a case for 
contribution, of general average. 


Appeal from St. Louis Court of Common Pleas. 


The following are the instructions given by the court, of 
its own motion, and on which the case was submitted to the 
jury: “1. If the jury believe from the evidence that the 
lumber sued for was with the other lumber shipped under 
the bill of lading read in evidence, and that, on the voyage 
from Pittsburgh to St. Louis, on the Ohio river, the said 
barge No. 17 was accidently grounded and in danger of be- 
ing lost by the perils of navigation, together with the lumber 
on board, and that, for the purpose of saving the barge and 
lumber from destruction, it was necessary to unload and re- 
load said lumber, and defendant, as master of the barge, did 
unload and reload the lumber, and take care of the barge 
and lumber whilst so unloaded, the owner of the lumber 
became liable for a part of the costs and expenses incurred 
by the defendant, as follows: that is, the barge, the freight 
list of the same, and the lumber, deducting the freight, were 
each to contribute to make up said expenses and costs ac- 
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cording to their value, and for the amount chargeable to the 
lumber the defendant, as master of the barge, had a right to 
hold possession of the same until the amount was paid or 
secured tohim. 2. If therefore the jury shall find that the 
defendant had a right to hold the lumber according to the 
principles above stated, and did withhold the same from 
plaintiff on that account and no other, the jury ought to find 
for the defendant. 3. If, however, the jury shall find that 
the defendant had no such right, or did not withhold the 
lumber from the plaintiff on that ground, or if the defendant 
withheld the lumber known to him to be larger than the sum 
due to him, the jury will find for the plaintiff.” 

The other facts of the case sufficiently appear in the opin- 
ion of the court. 


J. K. Knight, for appellant. 


I. The court erred in refusing the instructions asked by 
plaintiff. (8 Kent, Com. 232; Story on Bailments, § 583 ; 
2 Phillips on Ins. 1269, 1271; Stevens & Ben. 60, 101, 137, 
280; 1 Conkl. Adm. 255, 221; 10 How. 270, 303; 1 Holts. 
192; 118. & R. 61; 3 Stew. & Port. 1386; 4 id. 383; An- 
gell on Carr. 169; 1 Louis. 354; 6 How. 382; 28 Mo. 360; 
23 Barb. 240; 8 Wend. 445; 21 Wend. 300; 5 Ham. 306; 
3M. & 8S. 483; 1 La. Ann. 57; 1 Hagg. 236; 1 Curt. 378 ; 
10 Pet. 108; 2 Cranch, 240; 2 Peters, Admr. 295.) The 
instructions given by the court did not state the law cor- 
rectly ; they were calculated to mislead. The first instruc- 
tion assumes that accidental grounding is one of the excepted 
perils. This is erroneous. (10 How. 270; Benecke on 
Average, 188, 215; 1 Conkl. Admr. 221, 230.) It next 
assumes that the expenses of the master and crew, in unload- 
ing and reloading the lumber to avoid the perils of naviga- 
tion, cduld become a charge on the same by way of lien for 
salvage service without any actual or constructive abandon- 
ment, distress or shipwreck. It leaves it to be inferred that 
the barge, the freight list of the barge, and the lumber, de- 
ducting the freight, were the only subjects to contribute to 
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make up the expenses. If it is a case of general average the 
steamboat, the barges in tow, and all their freight and cargo 
must contribute. (8 Kent, 232; 1 Louis. 354; 1 Sto. C. C. 
463 ; 2 Sumn. 389.) The court erred in assessing the dam- 
ages after a general verdict by the jury without notice to the 
plaintiff and on the mere motion of defendant. (1 Ld. 
Ray, 324; 5 Ohio, 227; 9 Ohio, 181; 21 Wend. 90; 28 Mo. 
360.) The court erred in assessing the value of the prop- 
erty without other proof as to its value than the statement in 
the petition ; so also in assessing the value at eight hundred 
dollars, when the defendant only claimed in his answer two 
hundred and ninety-eight dollars and sixty-four cents. The 
amount ought not to exceed the value of his special interest. 
(2 Seaman v. Luce, 23 Barb. 240.) 


F. C. Sharp and C. S. Hayden, for respondent. 


I. The instruction of the court correctly declares the prin- 
ciples of the law of general average as applicable to this 
case. (1 Parsons on Mar. Law, 288, 195, 297; 2 Phill. on 
Ins. 1269, 1288; 10 How. 270, 314; Abbott on Shipping, 
475; 2 Marsh. on Ins. 538.) The verdict of the jury em- 
braced all the issues in the case. The court properly gave 
judgment for the value of the property. The statute has no 
reference to the common law action of replevin. There are 
no vacancies to be filled up by the common law. The statute 
‘“‘ undertakes to cover the whole ground and present a com- 
plete system.” (Collins v. Hough, 26 Mo. 153.) The words 
of the statute are plain and positive, and will not on this 
point admit of construction. (R. C. 1855, p. 1242, § 11.) 
The only issue decided by the jury was whether the plaintiff 
was entitled to the possession. This being the sole thing 
settled by the jury, how could any other judgment be ren- 
dered in the case than that which was given? The defen- 
dant, in the evidence he adduced, was governed by the issue 
to be tried. He might have had other claims upon the 
property than that he set up—might have been responsible 
to third parties for the rest of the property, but, knowing 
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that the only issue on the trial was the right to possession, 
he did not adduce such evidence. In short, the absolute and 
ultimate ownership of the property was not tried nor neces- 
sarily in question. 


Napton, Judge, delivered the opinion of the court. 


This was an action by the general owner of property against 
a person claiming a lien on it. The suit was prosecuted un- 
der the provisions of the seventh article of our practice act, 
and the property was delivered to the plaintiff. A verdict 
was found for the defendant, which, however, under the in- 
structions of the court, simply determined that he was enti- 
tled to the possession of the property, and a subsequent pro- 
ceeding was had to inquire into the value of the property, 
which resulted in its assessment at its absolute value, without 
any ascertainment of the extent of the defendant’s interest. 
A judgment was accordingly rendered for the full value of 
the property, or for its return, at the option of the defendant. 

Our statute provides that if the plaintiff fails to prosecute 
his action with effect and has the property in his possession, 
the value of the property shall be assessed by the court or 
jury, and the damages for the detention. The judgment, in 
the event of a verdict for defendant, is directed to be for a 
return of the property or the payment of its assessed value, 
at the election of the defendant, and for damages and costs. 

We are not of opinion that this statute intended the entire 
value of the property to be assessed except where the defen- 
dant is the absolute owner. Where the defendant has only 
a special interest in the property, the jury or court should 
assess the value of that interest. To assess the absolute 
value in such cases would lead to manifest injustice, as the 
result in the present case may serve to illustrate. Here, the 
defendant only claimed a lien on the lumber sued for to an 
amount less than the fourth of its value, and he gets a judg- 
ment for four times the sum he claims, or for the return of 
the property, with the privilege of electing which of these 
judgments he will enforce. So that if this judgment is to be 
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held conclusive and matters are to remain in this position, 
he is put in possession, if he so chooses, of a sum of money 
to which he concedes himself to have no right whatever, or 
another suit must be had to give the parties their just rights. 
The real subject of controversy is left undetermined ; the 
defendant’s interest in the property is not ascertained. 

It may happen in a suit of this kind, brought by the gen- 
eral owner of property against one who claims a special in- 
terest in it, that the defendant’s interest in the property 
expires or is extinguished after the suit is brought and be- 
fore judgment. In such an event the supreme court of Mas- 
sachusetts held in one case that the judgment should be for 
costs only. (Wheeler v. Train, 4 Pick. 168) 

It may happen again that the defendant is a bailee of the 
property, entitled to its possession for a limited period, which 
has not expired when the suit is tried. In such a case the 
value of the defendant’s interest should be assessed and the 
judgment should be for that value or for the return of the 
property into the defendant’s possession until his interest 
ceases. 

The present is the case of a lien for a sum of money due 
from the plaintiff to the defendant. When the money is paid 
the lien ceases, and the defendant has no longer any right to 
the possession of the property. The judgment should be 
for the value of the defendant’s interest, or for a return of 
the property until that value is paid, at the option of the 
defendant. Of course, if the plaintiff chooses to pay the 
amount of the lien, the defendant has no alternative but to 
receive it, and his right to the possession of the property 
ceases. But the plaintiff may not see proper to tender the 
money, in which event a judgment in the alternative, to be 
determined at the defendant’s option, will give the defendant 
the advantage of selecting between an execution to enforce 
a moneyed judgment and the possession of the property until 
his claim is paid. 

Where the defendant has only a special interest and the 
plaintiff is a stranger, then the entire value, according to 
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the ancient doctrine of the common law, may be recovered 
by the special owner, who is answerable over to the general 
owner for whatever interest remains after the special claim 
is satisfied. In such cases the general value of the property 
would be assessed without regard to the value of the special 
interest. 

But this is not the case where the controversy is between 
the general and special owner. The judgment in each case 
must be modified by the circumstances, so that the merits of 
the controversy may be settled in one action. The statute is 
a general one, designed to meet all the exigencies which the 
old action of replevin did, and the equity of its provisions 
will embrace these modifications of the forms in which judg- 
ments should be entered. Such has been the construction 
in New York of a similar statute. (Seaman v. Luce, 23 
Barb. 254-5; Russell v. Butterfield, 21 Wend. 302.) 

The questions, on the trial, concerning general average, the 
circumstances under which it ought to be allowed, and the 
rules by which its burdens should be distributed, were not 
determined by the court of common pleas. In the view 
taken of the case it was unnecessary. The instructions on 
both sides were refused, and the only question submitted to 
the jury was as to the existence of the defendant’s claim or 
lien. It is not necessary or perhaps proper that we should 
anticipate the action of the court on these questions in ano- 
ther trial ; nor do we apprehend that there will be any serious 
difficulty in adjusting the rights of the parties on just prin- 
ciples. The instruction given by the court was, we think, 
right. An application of the principles upon which general 
average has been allowed in cases of sea-going vessels, would 
make the case proved upon the trial a proper one for contri- 
bution. It is settled that where the general safety requires 
a ship to go into port to refit, by reason of some peril, the 
necessary expenses of going into port and of repairing for 
the refitting the ship by unloading, warehousing, and reload- 
ing the cargo, are general average. (3 Kent Com., p. 236; 
Abbott on Shipping, 280.) 
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A point was raised by the testimony and discussed by the 
counsel in this court, as to allowing the plaintiff, in ascer- 
taining his share of the general average, the value of his ser- 
vices and those of his servants and teams in unloading and 
perhaps in reloading the boat upon which his lumber was 
shipped. It appeared that the plaintiff, with his horses and 
servants, was employed for several days in hauling off his 
lumber from the keel-boat No. 17, and in fact that this work 
was done entirely and exclusively by his own workmen. The 
defendant’s agents and workmen were, however, also engaged 
in protecting the boat from the ice and in moving her from 
point to point until she was finally landed. It does not 
appear that any other owner of freight on any of the other 
five barges, which were in the peril produced by the low 
water and ice, was present or contributed any aid or incurred 
any expense in securing the barges or their cargoes. In esti- 
mating the losses accruing from the expense of unloading the 
barges, the price of the plaintiff’s services ought to be in- 
cluded in the general charges, and in determining his share 
of the general average the value of these services should be 
deducted from it. 

The judgment is reversed and the case remanded. The 
other judges concur. 


—————~2 tor 


CHAMBERS’ ADMINISTRATOR, Respondent, v. SmirH’s ADMIN- 
ISTRATOR, Appellant.* 


1. When a case has been retried in an inferior court according to the princi- 
ples laid down in the decision of the supreme court, none of the questions, 
which were decided when the case was first in the supreme court, should be 
open for re-examination on a second writ of error or appeal, unless some 
general principle of law has been manifestly decided incorrectly the first 
time, or injustice to the rights of the parties would be done by adhering to 
the first opinion. 





* This case was decided at the March term, 1859. It was continued ona 
motion for a rehearing. 
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Appeal from St. Louis Land Court. 


The facts of this case are sufficiently set forth in the report 
of the cause when the same was in the supreme court for 
review before. 


Whittelsey, for appellant. 


I. The court should have arrested the judgment. The 
plaintiff had no cause of action if the breach of the covenants 
was made by the execution of the deed by Beckwith in De- 
cember, 1848, as administrator by order of court. The heirs 
of Chambers, and not the administrator, were the proper 
parties plaintiff. (Rawle on Cov. 602; 10 Ohio, 442; 3 
Dev. 200; 3 Mon. 95; Meigs, 187; 9 B. Monr. 48.) Wil- 
liam Chambers died May 9, 1848. The heir of Chambers 
still holds the title to the lot, and can recover in ejectment— 
the act of the court and of the administrator of T. F. Smith, 
in making the deed, being void because E. B. Smith and the 
heirs of W. Chambers were not parties to the proceedings. 
The suit of Todd v. Smith’s administrator was a void suit. 
T. F. Smith had no estate at the time of his death. (24 
Mo. 87; 4 Johns. Ch. 559; 5 Johns. Ch. 193; 11 Paige, 
277.) The land court had no jurisdiction of this cause. 
The suit was covenant, sounding in money damages entirely, 
and did not relate to land except collaterally. (Sess. Acts, 
1853, p. 90; 20 Mo. 596.)| Plaintiff’s claim is barred be- 
cause not presented within three years.) (R. C. 1845, p. 91; 
11 Mo. 237; 17 Mo. 557; 9 Mo. 225.) The breach has 
produced no actual damage. The heirs of Chambers have 
the title, and can demand the lot or the money due. The 
damages are excessive. Interest is computed from Novem- 
ber 21, 1843, the date of the deed of Thomas to Elias B. 
Smith, and not from the date of the supposed breach. 


B. A. Hill, for respondent. 
I. The same points are made again by defendant that were 


made when this cause was here before. The judgment must 
11—voL. xxx. 
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stand unless the court should overrule its former decision. 
See brief in case when it was here before. 


RICHARDSON, Judge, delivered the opinion of the court. 


When the case of Roberts v. Cooper, 20 How. 467, was 
before the supreme court of the United States the second 
time, after it had been tried in the circuit court on the prin- 
ciples established by the supreme court in the first trial, 
it was dedecid that the court could not be compelled, on 
a second writ of error in the same case, to review their de- 
cision on the first ; that after a case had been brought there 
and decided and a mandate issued to the court below, if a 
second writ of error was sued out it brought up for review 
nothing but the proceedings subsequent to the mandate; 
that none of the questions which were before the court on 
the first writ of error could be reheard or examined upon 
the second, and to allow a second writ of error or appeal to a 
court of last resort on the same questions which were open 
to dispute in the first, would lead to endless litigation ; for 
there would be no end to a suit if every litigant could, by 
repeated appeals, compel a court to listen to criticisms on 
their opinions or speculate on chances from changes in its 
members. 

The practical wisdom of these observations commend them- 
selves to our consideration as particularly appropriate to the 
decisions of this court, which is liable to casual and periodi- 
dical changes in its members, and for that reason a greater 
degree of conservatism is required than would perhaps be 
necessary in a court less subject to mutation. Whilst, then, 
we do not adopt the rule so forcibly stated in Roberts v. 
Cooper, in all its extent, we think it ought to be declared 
that when a case has been retried in an inferior court accord- 
ing to the principles laid down in the mandate of this court, 
none of the questions which were decided when the case was 
first here should be open to reéxamination on a second writ of 
error or appeal, unless some general principle of law has been 
manifestly decided incorrectly the first time, or injustice to 
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the rights of the parties would be done by adhering to the 
first opinion. 

The report of this case, in 23 Mo. 174, shows that all the 
questions which the record now presents have been consid- 
ered and decided, and the case seems to have been tried the 
second time, in the land court, in conformity to the opinion 
remanding the cause. 

It is not disputed that Smith’s administrator has recovered 
one thousand five hundred dollars which the estate has no 
shadow of right to, and the plaintiff is either entitled to 
that money or to the lot held by Mrs. Todd. In good con- 
science Mrs. Todd ought to keep the lot which she has paid 
for, and the plaintiff ought to have the money; and it would 
be hard to compel her to lose the lot and the money too 
which she paid to Smith’s administrator; and it would be 
unjust, after telling the plaintiff that he could recover the 
money of the defendant, to tell him now that he has no right 
to it, but that he must look to his action of ejectment against 
Mrs. Todd, which may be barred by limitation, though it was 
not barred when he was advised by this court that his rem- 
edy was against the defendant and not Mrs. Todd. 

There is no merit in the defence, and the manifest result 
of reversing the judgment for the technical reasons urged by 
the defendant would be to allow him to retain money which 
he must admit he has no right to, and to cause the plaintiff 
or Mrs. Todd to lose both the lot and the money. 

This case presents a fair illustration of the rule we have 
considered, and none of the questions therefore will be re- 
viewed which were considered when the case was here before. 

The damages, however, are excessive, for which reason the 
judgment must be reversed ; but the plaintiff having remitted 
the interest between November, 1843, and December, 1848, 
judgment will be rendered in this court. The plaintiff must 
pay the cost. (Schilling v. Speck, 26 Mo. 489.) 





Napton, Judge. No opinion is intended to be expressed 
upon the point decided in this case when it was first before 
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this court (23 Mo. 174) as to the character of the statutory 
covenant of seisin. I concur in affirming the judgment, on 
the ground that to review the former adjudication, in accord- 
ance with which the parties plaintiff had necessarily to con- 
form their action, might now be attended with a loss of their 
right of action by reason of the lapse of time—a result 
which would be occasioned altogether by the action of this 
court. In such cases the opinions of this court should not 
be open to review. 


NEwMARK, Appellant, v. THE LIVERPOOL AND LONOON Fire 
AND LiFe INSURANCE Company, Respondent. 


1. The liability of an insurance company for losses by thefts occurring at the 
time of a fire is not restricted to such losses occurring during the contin- 
uance of the fire merely ; if the loss by theft be occasioned directly by the 
fire, the insurer will be liable though it happen after the extinguishment of 
the fire. 

2. The affidavits and accounts of loss constituting the preliminary proofs fur- 
nished by the insured to the insurance company are evidence that the in- 
sured has complied with the stipulations of the policy in this respect; they 
are not evidence in favor of the insured as to the amount of the loss. 

3. The admissibility of the testimony of skilled witnesses is, as a general 
rule, confined to a case where, from the nature of the subject, facts discon- 
nected from such opinions can not be so presented to the jury as to enable 
them to pass upon the question with the requisite knowledge and judgment. 


Appeal from St. Louis Court of Common Pleas. 


This was an action by Abraham Newmark against the Liv- 
erpool and London Fire and Life Insurance Company to 
recover for a loss by fire on his stock of goods covered by a 
policy, issued by the said company, for five thousand dol- 
lars. There was another policy issued by the Citizens’ Insu- 
rance Company on the same goods. The plaintiff claimed 
that his whole loss amounted to nine thousand and eighty- 
one dollars and forty-two cents, one-half of which, with in- 
terest, he claimed to recover of defendant. At the trial 
the plaintiff adduced proofs to show the amount of his 
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loss. The opinions of certain witnesses with respect to the 
capacity of the store of plaintiff were admitted in evidence 
in behalf of defendant. The character of this testimony is 
sufficiently set forth below in the opinion of the court. 

The court, at the instance of the plaintiff, gave the follow- 
ing instructions: 1. If the jury believe from the evidence 
that only a portion of the goods mentioned in the plaintiff’s 
petition was consumed by fire and damaged by water, but 
that the balance of said goods so alleged to be lost was, on 
account of the fire, stolen from said store so as to be lost to 
the plaintiff, then the same is covered by the policy of insu- 
rance of the defendant read in evidence, and the jury ought 
so to find. 2. The plaintiff is entitled in this action to re- 
cover for all the property burnt or damaged by either fire or 
water used at the time of the fire to extinguish it, as well as 
for such property as was stolen from the store of the plaintiff 
on the corner of Main and Locust streets at the time of the 
fire and caused or occasioned by the said fire, and which was 
not afterwards recovered by said plaintiff. 38. If the jury 
shall believe from the evidence that any witness in the cause 
has wilfully sworn falsely to any material fact in the case, 
they have a right to disregard all the testimony of said wit- 
ness not corroborated by other truthful testimony. It is 
however the province of the jury to judge of the weight and 
credibility of each witness in the case.” 

The court, at the instance of the defendant, gave the fol- 
lowing instructions: “1. The jury are instructed that it is 
their duty to ascertain from the evidence in the cause the 
amount of the plaintiff’s loss and damage by the fire, and the 
recovery of plaintiff is limited to the one-half of the whole 
amount of loss or damage. 2. In ascertaining the amount 
of the plaintiff’s loss or damage the jury are to consider and 
weigh all the facts and circumstances in the case, and to find 
their own verdict for the amount they believe from the evi- 
dence the plaintiff actually lost by the fire. 3. The plaintiff 
is entitled to recover for goods that were lost at the time of 
the fire, but not for any goods that were stolen before the 
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fire, or that may have been stolen after the fire happened and 
was extinguished. 4. If the jury find from the evidence that 
in the plaintiff’s account of loss furnished to the defendant 
he knowingly claimed and made affidavit that he sustained a 
larger amount of loss than he really and in truth sustained 
by the fire, with intent to defraud the defendant, then the 
plaintiff is guilty of fraud and false declaration, and can not 
recover any thing in this action. 5. The books of account 
of the plaintiff, produced in this cause, are not evidence be- 
fore the jury, unless the same are proved by the parties mak- 
ing the entries therein or some person who examined or 
knew the same at the time of being made to be correct and 
true, and the entries made by the plaintiff himself can not 
be evidence in his favor except so far as they are shown by 
other evidence to be correct. 6. The affidavits and accounts 
constituting the preliminary proofs of plaintiff to defendant, 
produced: in this cause, are not evidence of plaintiff’s loss, 
nor of any thing in them contained except the fact that said 
proofs were made by the plaintiff for the defendant. 7. The 
jury is instructed that the proceeds of the damaged goods 
sold at auction belong to the plaintiff and not to the under- 
writers.” 

The jury found for plaintiff and assessed his damages at 
one thousand one hundred and sixteen dollars. 


H. N. Hart, for appellant. 


1. The third instruction given for defendant was erroneous 
and calculated to mislead. If the loss were directly tracea- 
ble to the fire, the insurer is liable. (1 Phill. on Ins. § 624, 
1107; 3 Penn. 471; 1 Sto. 157; 1 Holt, 149; 14 Mo. 8; 
13 Ill. 676; Amer. Law Reg. 149.) There was no evidence 
whatever as to thefts before the fire broke out. Instructions 
should not be mere abstract propositions of law. (26 Mo. 
393, 394; 4 Mo. 106; 8 Mo. 224; 21 Mo. 405; 25 Mo. 335; 
27 Mo. 26.) The fourth instruction was erroneous. Fraud 
was not alleged in the answer. The fifth instruction was 
erroneous. The books of account were proven. Whether 
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so proven as to go to the jury was for the court to determine. 
It was irregular to submit the question to the jury whether 
they were evidence or not. So the sixth instruction was 
erroneous. (2 Phill. on Ins. 643; Moore v. Protection Ins. 
Co. 29 Maine, 97.) Only one objection, purely formal, was 
offered to the admission of the preliminary proofs. (13 Ill. 
676.) The evidence was before the jury. (21 Mo. 256.) 
The opinions of witnesses as to the amount of plaintiff’s 
stock, as experts, were improperly admitted. The amount of 
plaintiff’s loss, or the quantity and value of the stock in 
plaintiff’s store at or before the fire, was not susceptible of 
proof by experts. No witness should have been allowed to 
testify who had no knowledge of the character and quantity 
of plaintiff’s stock. (2 Tayl. Ev. 943; 1 Greenl. Ev. 440; 
6 N. H. 463; 9 Cush. 337; 17 Wend. 163; 2 Conn. 514; 
13 Conn. 81; 7 Conn. 72; 7 Cush. 319; T Wend. 78; 1 
Green, 232; 3 Denio, 355; 3 N. H. 349; 1 Wheel. Cr. C. 
205; 7 Mo. 231; 4 Conn. 203; 6 Conn. 9; 2 Hamm. 61; 
7 Verm. 161; 4 H. & McH. 63; 20 Pick. 259; 16 Ohio, 
513; 5 W. & S. 333.) 


B. A. Hill, for respondent. 


I. The instruction given with respect to the preliminary 
proofs was correct. (Kyle v. St. Louis Ins. Co. 11 Mo. —.) 
The court declared the law in the instruction concerning the 
stolen goods. The defendant was not liable for the loss of 
goods stolen before the fire or after it was extinguished, unless 
the fire was the cause of the goods being stolen. There was 
no evidence of any stealing except in one instance of a man 
who was caught. The instruction concerning the books of 
account was correct. The books were not evidence unless 
the entries were proved. 


Napton, Judge, delivered the opinion of the court. 


We consider the third instruction, which was given in this 
case for the defendant, as objectionable. The rule in rela- 
tion to stolen goods had been sufficiently explained to the 





















164 ST. LOUIS. 





Newmark v. London & Liverpool Fire & Life Ins. Co. 





jury in the first instruction given for the plaintiff, and the 
restriction of the liability of the company for thefts to the 
precise period when the fire was extinguished is not in ac- 
cordance with the principle upon which such liability is based. 
That principle is alluded to in the instruction first given on 
this subject ; the precise time when a theft occurs is not im- 
portant, if it be occasioned directly by the fire. Such an 
instruction may have a tendency to mislead, especially as 
there was no evidence of any thefts having been committed 
before the fire happened or after it was extinguished. 

The propriety of the fourth instruction given for the de- 
fendants is not material, since the jury found for the plaintiff 
upon the facts submitted to the jury on that instruction. 
But as the answer did not set up any forfeiture of the policy 
by reason of false or fraudulent affidavits in the preliminary 
proofs, the instruction was upon an issue not made by the 
pleadings and calculated to prejudice the plaintiff’s claim. 

The fifth instruction given for the defendants seems to 
have been designed to convey a proper caution to the jury in 
relation to the character and effect of the plaintiff’s books 
of accounts as evidence. The phraseology of the instruction 
is perhaps awkward, if not ambiguous, and is objected to as 
leaving to the jury the question of the competency of this 
part of the plaintiff’s evidence. If liable to this interpreta- 
tion, the instruction would undoubtedly be objectionable ; 
but we suppose it was simply intended to apprise the jury 
that the books were not evidence of themselves, as they have 
been and are considered in some courts, but that they should 
be regarded as entitled to no further weight than the proof 
of the witnesses who were examined in relation to their ac- 
curacy would justify. 

The sixth instruction was, in our opinion, correct. The 
affidavits and accounts of loss, constituting the preliminary 
proofs, are evidence that the plaintiff has complied with the 
requirements of the policy in this respect, but they are no 
evidence in his favor upon the amount of loss. The affida- 
vit required to be appended to every petition might as well 
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be regarded as proof of the truth of its allegations. The 
contrary decision in Moore v. Pennsylvania Insurance Co., 
29 Maine, 97, seems to have no support in principle or upon 
authority. 

Upon the trial of this case several witnesses were allowed 
to give their opinions of the amount of goods in value which 
the plaintiff’s store would contain, and especially the value 
of the goods which could have been packed on the shelves 
destroyed by the fire. The witnesses were engaged in the 
same business followed by the plaintiff. 

The general rule is that persons of skill in any particular 
science or art may give their opinions, “when the subject 
matter is such that inexperienced persons are unlikely to 
prove capable of forming a correct judgment upon it with- 
out such assistance ; in other words, when it so far partakes 
of the nature of a science or art as to require a course of 
previous habit or study in order to attain a knowledge of it.” 
(Taylor on Evidence, vol. 2, § 1038.) The rule is evidently 
confined to cases where, from the nature of the subject, facts 
disconnected from such opinions can not be so presented to 
the jury as to enable them to pass upon the question with 
the requisite knowledge and judgment. There are some 
exceptions to this rule not necessary to be noticed in connec- 
tion with the point taken here. 

There can be no doubt that the evidence given in this case 
was of a very loose and unsatisfactory character. The two 
witnesses first called differed by ten thousand dollars as to 
the amount of goods which could be packed in the store ; 
nor did either of them have any knowledge of the store and 
its contents before the fire. Their opinions seem to have 
been formed upon a mere inspection of the store after the 
fire, and an examination of the general character of the 
stock left. In the case of Howard v. The City Fire Ins. Co., 
4 Denio, 507, the witness was a clerk in a store immediately 
adjoining the one burnt, and proved the dimensions of the 
two stores to be the same. He also proved that previous to 
the fire an inventory had been taken of the goods in the store 









































































ST. LOUIS. 


Fine v. St. Louis Public Sane. 


166 








where he acted as clerk, and he was allowed, from the ap- 
pearance of the two stores as observed by him, to give his 
opinion of the relative quantity of goods in the two stores. 
But in the present case, the opinions of the witnesses seem 
to have been formed without any peculiar advantages of 
arriving at correct conclusions. If they had confined their 
statements to facts, it is not seen that the jury could not 
have drawn as correct conclusions as the witnesses. Their 
opinions appear to be mere random conjectures. 

The other judges concurring, the judgment is reversed 
and the case remanded. 


Fine e¢ al., Respondents, v. THe St. Louis Pusiic ScHooLs 
et al., Appellants. 


1. The inhabitants of the city of St. Louis are incompetent jurors in a case in 
which the city is interested as party ; for example, in a case in which the 
Board of President and Directors of the St. Louis Public Schools is a party. 
In such case the court should disregard the special act of March 5, 1855, 
(Sess. Acts, 1855, p. 527,) and direct the summoning, by special venire, of 
a jury from that portion of the county outside of the city limits. 

2. The provision of the act regulating executions (R. C. 1845, p. 481, § 28,) 
directing the sheriff to divide real estate levied on and sell so much thereof 
as will be sufficient to satisfy the execution, is directory ; a violation of its 
injunctions will not render the sale void. 

3. Recitals in a deed of conveyance are not evidence in behalf of the persons 

_ Claiming under the deed. 

‘4. By the Spanish law a person might divest himself of title to his immova- 
ble estate by abandoning it; should he depart from it with the intention 
that it should be no longer his, this would constitute an abandonment. The 
question of abandonment is one of fact, of intent, to be determined by the 
jury from all the circumstances of the case. 

5. An instruction given to a jury is erroneous if it is calculated to mislead 
them by inducing them to attach undue importance to a portion of the tes- 
timony and to divert their attention from other facts entitled to considera- 
tion. Instructions should not amount to a commentary on the evidence. 

6. To establish a title to land by virtue of a confirmation by the act of Con- 
gress of June 13, 1812, it is not necessary to show any documentary title, 
or any permission to occupy, or any other title emanating from the Spanish 
government ; proof of inhabitation, cultivation or possession is sufficient. 
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7. It would be improper in an instruction to indicate to the jury that, ina 
case where the claim of the party was based upon possession and cultiva- 
tion alone, testimony of less weight would be sufficient to make out an 
abandonment, than in a case where the claim was evidenced by a documen- 
tary title of some kind emanating from the Spanish government. 


Appeal from St. Louis Circuit Court. 


This is the same case which was heretofore in the supreme 
court. (See Fine v. St. Louis Public Schools, 23 Mo. 570.) 
The plaintiffs claim title to an undivided interest in the prem- 
ises, a lot of one by forty arpens in the St. Louis common 
field, as heirs and legal representatives of Philip Fine, to 
whom said lot is alleged to have been confirmed by the act of 
Congress of June 18, 1812. Evidence was adduced by plain- 
tiffs to show that said Fine cultivated and possessed the lot 
in controversy prior to December 20, 1803, and up to the 
time of the falling down of the fence, about six years before 
the change of the government. He then removed from St. 
Louis to the mouth of the Meramec river and continued to 
reside there until his death. The defendants adduced in 
evidence a designation and setting apart of the land in con- 
troversy for the support of schools. The remaining facts 
sufficiently appear in the opinion of the court. 

The court gave the following instructions at the instance 
of the plaintiffs: “1. If the jury believe from the evidence 
that the lot described in the petition was one of a series of 
lots lying adjoining to each other, and having the same gen- 
eral range and uniform depth of forty arpens, and that Philip 
Fine, prior to December 20th, 1803, cultivated this lot in dif- 
ferent parts thereof, claiming the whole, and while so culti- 
vating it was an inhabitant of the then town or village of 
St. Louis; and that he was the last cultivator thereof before 
December 20th, 1803, and continued to claim the same until 
June 13th, 1812, they should find for the plaintiff. 2. And 
if the jury believe from the evidence that Philip Fine did 
cultivate the lot in controversy, as above stated, they should 
presume that he rightfully claimed it, when he so cultivated 
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it, and always afterwards claimed it until the contrary be 
proven.”’ 

The instructions given by the court, on its own motion, are 
set forth below in the opinion of the court. 

The court gave the following two instructions at the in- 
stance of the defendants: “1. If the jury believe from the 
evidence that the land in controversy is not the same land 
that is said to have been cultivated by Philip Fine prior to 
the 20th December, 1803, they will find for the defendants. 
2. Whatever may have been the right, title or claim of Philip 
Fine to the land in question, before the change of govern- 
ment, if the jury find from the evidence that he abandoned 
the same, the jury ought to find a verdict for the defendants. 
By abandonment is meant the quitting of the possession of 
the lot, with the intention that it should be no longer the 
property of the possessor.” 

The following instructions asked by the defendants were 
refused: “1. There is no evidence before the jury compe- 
tent to prove that the tract of land in question, as described 
in the petition, did belong to Philip Fine, at any time, on or 
before the 20th day of December, 1803. 2. By the Spanish 
law, in force here until the change of government, the bare 
fact of cultivation or possession of a piece of land gave to the 
possessor or cultivator no right, title or claim to the land; 
on the contrary, it constituted him a trespasser. 3. If, dur- 
ing the existence of the Spanish government here, the land in 
question did belong to Philibert Gainon (or Laurent Rouge), 
the plaintiffs here can not recover in this action without 
showing a title derived from the said Gaignon (or Rouge), 
or showing that the land was re-annexed to the king’s do- 
main, and afterwards granted to some person under whom 
they claim title. 4. If Gaignon (or Rouge) owned the land 
and cultivated it in Spanish times, and died, and his widow 
cultivated it until she married Fine, and Fine cultivated it 
both before and after her death, all prior to the 20th day of 
December, 1803— upon these facts, the act of Congress of 
June 18, 1812, did not so operate as to confirm the title to 
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the land to Philip Fine. 5. The act of Congress of June 13, 
1812, does not give title to land, in any case, upon the bare 
fact of cultivation or possession thereof prior to the 20th of 
December, 1803. Besides that, in order to work a confirm- 
ation of title by the act, there must be a right, title or claim 
existing at the time of the cultivation or possession, and con- 
tinuing down to the date of the act. 6. Unless it be shown 
to the satisfaction of the jury that the land in question was, 
before the change of government, a town or village lot, out- 
lot, or common field lot, in, adjoining or belonging to the 
town of St. Louis; that Philip Fine inhabited, cultivated or 
possessed the same prior to the 20th December, 1803; and 
that the said Fine had a right, title or claim to the said lot 
beyond the mere fact of his cultivation or possession thereof, 
the plaintiffs can not recover in this action, as claiming 
through and under the said Philip Fine. 7. If, in Spanish 
times, Philip Fine, being an inhabitant of the town of St. 
Louis, possessed and cultivated the land in question, having 
no right, title or claim thereto, except such as might spring 
from such possession or cultivation ; and if, before the change 
of government, he ceased to possess or cultivate the said 
land, and ceased to be an inhabitant of the town of St. Louis ; 
and if he obtained a grant of a tract of land from the Span 
ish authority, fifteen miles or more from St. Louis, and made 
a farm upon it, and lived there with his family for more than 
twenty years, and died there, without ever again taking pos- 
session of the land in question, and without instituting any 
proceeding to establish his right to possess or own the same, 
he abandoned the land, and the plaintiffs here can make no 
title to it through or under him. 8. The jury are instructed 
that if the plat of the Spanish surveys read in evidence dif- 
fers from the plat of the United States surveys read in evi- 
dence, the Spanish plat is entitled to the preference as better 
evidence than the United States plat. 9. If the jury believe 
from the evidence that, after Philip Fine is said to have cul- 
tivated the land in dispute, the officers of the Spanish gov- 
ernment treated the same as a part of the public domain, 








































170 ST. LOUIS. 


Fine v. St. Louis Public Schools. 








and that said Fine never exercised any acts of ownership 
over said land after he is said to have ceased cultivating the 
same up to the time of his death, they may well presume 
that he abandoned said land at the time he is said to have 
ceased said cultivation, and find for the defendants.” 

The jury found a verdict for plaintiffs. 


Casselberry and E. Bates, for appellants. 


I. The court erred in ordering a special venire to be sum- 
moned outside of the city of St. Louis. (Sess. Acts, 1855, 
p- 527.) The third instruction was erroneously refused. 
The deeds read in evidence by plaintiffs described the land 
as a tract which was owned by Philabert Gaignon, alias Lau- 
rent Larouge, under the Spanish government. Plaintiffs 
showed no title under Larouge. The evidence showed that 
Fine abandoned the land about 1794, if he ever had posses- 
sion. The court should have granted a new trial. It should 
have instructed the jury that they ought, under the circum- 
stances, to presume an abandonment. The court should 
have rejected the sheriff’s deed. Plaintiffs did not show any 
judgment. Besides, the sheriff sold the whole forty arpens 
in a lot. He ought to have sold the property in parcels 
corresponding with the blocks and streets in the city. (2 
Greenl. Ev. § 316; 1 Holt’s Cas. 589, x.; 1H. & Gill, 172; 
Evans v. Wilder, 5 Mo. 319; 7 Mo. 362; Evans v. Ashley, 
8 Mo. 177.) The recitals in the deed of Cuns to Fine were 
not evidence in favor of those claiming under Fine. Plain- 
tiffs show no documentary title. A distinction should be 
taken between titles and claims under the act of June 138, 
1812. When no written title or a concession is produced, a 
claim must not only be proved by showing that the lot was 
actually inhabited, cultivated or possessed prior to December 
20, 1808, but that the claimant or his representatives contin- 
ued to exercise acts of ownership over the land down to the 
passage of the act of 1812. For definition of claim see 
Guitard v. Stoddard, 16 How. 512; Code Napoleon, Laws 
549, 930, 1926, 2102; Tom. Law D. tit. Claim; Plowd. 
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359 ; Litt. § 420; Co. Litt. 250-2; 16 Pet. 615; 15 Mo. 
302. See generally Vasseur v. Benton, 1 Mo. 212; 3 Mo. 
168; 4 Mo. 458; 6 Mo. 383; 20 Mo. 162; 9 Mo. 347, 796; 
Page v. Scheibel, 11 Mo. 167; Harrison v. Page, 16 Mo. 
182; Soulard v. Allen, 18 Mo. 590; Soulard v. Clark, 19 
Mo. 570; St. Louis v. Toney, 21 Mo. 242; Carondelet v. 
McPherson, 20 Mo. 192; Papin v. Hine, 23 Mo. 274; Fine 
v. Schools, 23 Mo. 570; Vasquez v. Ewing, 24 Mo. 31; Ca- 
rondelet v. St. Louis, 25 Mo. 448; Funkhouser v. Langkopf, 
26 Mo. 453.) The testimony was wholly insufficient to au- 
thorize a verdict. The court below erred in refusing the 
first instruction asked. The court erred in refusing the 
seventh instruction asked by defendants. Philip Fine was 
not an inhabitant of a village after 1794. So also the court 


erred in refusing the ninth instruction. The land was treated 


by the government as abandoned. The court erred in refus- 
ing the instructions on the subject of abandonment which 
were asked by defendants, and also in giving instructions on 
that subject given on the court’s own motion and at the in- 
stance of the plaintiffs. The instructions given entirely cut 
off all presumption of abandonment, and prevented the jury 
from taking into consideration any thing in relation to the pre- 
sumption of abandonment by Fine or those claiming under 
him, and threw on defendants the necessity of proving aban- 
donment affirmatively. The jury, under these instructions, 
could not take into consideration the many circumstances by 
which they could infer or presume abandonment. Abandon- 
ment is a question of law based on facts. (6 Mo. 336; 11 
How. 96; 12 How. 484, 223; 18 How. 3; 15 How. 29; 12 
Peters, 456; Moreau & Carlton’s Partidas, 365; Strother v. 
Lucas, 6 Pet. 772.) This is a much stronger case of aban- 
donment than is Strother v. Lucas. The court erred in ad- 
mitting in evidence the Soulard plat, also the township plat 
marked A. The court erred in refusing the eighth instruc- 
tion asked. 


Todd, for respondents. 
I. The first and second instructions given for plaintiffs are 


















































172 ST. LOUIS. 


Fine v. St. Louis Public Schools. 


correct. (1 Mo. 296; 3 Mo. 368; 11 Mo. 167; 16 How. 
509 ; 20 Mo. 162; 17 Mo. 210.) The instructions given on 
the court’s own motion were correct. (11 Mo. 182; 20 Mo. 
162.) The court did not err in refusing instructions asked 
by defendants. The instructions given embraced all the pro- 
per and practically useful law of the case. The first instruc- 
tion refused was erroneous. It was immaterial whether the 
land belonged to Fine on or before December 20, 1803. His 
cultivating it did tend to prove ownership. The second in- 
struction refused was a mere abstract proposition. It is 
against the legal presumption that the fact of possession im- 
plies a right. (11 Mo. 182; 16 How. 511.) The fourth 
instruction is wrong. It conflicts with the construction of the 
act of 1812 given in Lajoye v. Primm, and Guitard v. Stod- 
dard. The fifth is wrong because the act of 1812 does give 
title upon the bare fact of possession. (Id.) The sixth is 
also erroneous for the same reason. The seventh is also 
wrong. The eighth also. It assumes that the plat of the 
Spanish surveys correctly represents these surveys. There 
were two plats, and they differ. These plats are not official 
acts. The surveys were of the lots as located in 1770 and 
1772. The lots may not have been in the same precise loca- 
tion when Fine cultivated. The ninth instruction was prop- 
erly refused. The jury were fully instructed as to the law 
of abandonment. The court properly ordered the summon- 
ing of a special jury. (11 Mo. 247; 1 Danl. Pr. 597; 2 
Tidd’s Practice, 788.) Both parties accepted the jury. The 
township map was properly admitted. It simply showed 
where the land was located as alleged in the petition. The 
defendants showed precisely the same thing by their surveys. 
The sheriff’s deed to Fine is not void for the reason alleged. 
The deed is not void for the cause assigned. The deed to 
Fine of the town lot in St. Louis in March, 1792, was intro- 
duced to rebut evidence introduced on the part of defendants 
to show that Fine had previously left St. Louis It showed 
that in 1792 Fine had a dwelling in St. Louis. The objec- 
tion to the deed is general. 
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Mo. 460.) 


Fine was then an inhabitant of St. Louis. 
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Ewine, Judge, delivered the opinion of the court. 


The special act of 1855 relating to jurors in St. Louis 
county was properly disregarded by the court in directing a 
special venire for a jury to be summoned outside of the city 
limits. The inhabitants of the city were not competent 
jurors.. This point was not decided in the case of Eberle v. 
The Schools, 11 Mo. 261, (two of the judges making no 
allusion to it in their opinions ;) but we concur in the con- 
clusion of the judge (Scott) who gave an opinion on that 


On the trial the plaintiff read in evidence, among other 
conveyances, a deed from the sheriff of St. Louis county to 
Joshua Fine for the tract of which the land in controversy 
is a part. The defendant objected to the evidence on the 
ground that the deed was void, the whole tract having been 
sold in one mass without being divided. The statute relat- 
ing to the levy and sale of property under execution is direc- 
tory,.and a violation of its injunctions will not make void 
a sale for such cause, although it may be good ground for 
setting it aside, on proper application. (Rector v. Hart, 8 


The plaintiff read in evidence a conveyance from one Cuns 
to Fine, dated 1792, for a lot in St. Louis, which recited that 
This paper was 
read in rebuttal after the defendants had introduced evidence 
with regard to Fine’s removal to and residence on the Mara- 
mec, and of his acquisition of land at that place prior to its 
date. One of the defendant’s counsel erroneously assumes 
in his argument that the paper in question was a convey- 
ance from Fine to Cuns, and bases his objections mainly 
upon this assumption. Fine, however, was the grantee, and 
the recital as to his place of residence at the time of the 
execution of the deed is the mere declaration of a third 
person, which was inadmissible. There is no rule of evi- 
dence that would make the recitals of Fine’s grantor evi- 
dence in his own favor, or for those claiming under him. 
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The rule respecting the nature and effect of recitals in deeds 
is reversed in this case, and the attempt here is not to set up 
the recital as an estoppel by one claiming adversely to the 
deed, but the party claiming under it seeks to use the reci- 
tal in his own behalf. Although the recital, as it respects 
Fine’s residence in St. Louis, was inadmissible, we see no 
reason why the fact that he bought a lot there should not go 
to the jury for what it is worth. Whether it is a circum- 
stance of much or little importance as bearing upon the 
question of abandonment will be for the jury to determine, 
and for that purpose the deed might have been offered. 

The instructions given by the court on its motion are erro- 
neous. They are as follows: ‘If the jury believe from the 
evidence that Philip Fine cultivated this lot as stated in the 
first instruction given for the plaintiff, and that he in his 
own mind continued to claim it until the 13th June, 1812, 
then the jury should not find that he had abandoned his 
claim to it, and until the contrary be proved the jury should 
presume that he continued to claim. And although the 
jury may believe that Philip Fine quit cultivating said lot 
when the fence fell down, and went away to live on land on 
the Maramec river conceded to him, and made a farm there- 
on, and failed to prove up his claim to said lot under the act 
of 1824, these circumstances do not constitute abandonment 
of his claim to said lot.” 

In support of these instructions we are cited to the cases 
of Page v. Scheibel, 11 Mo. 183, and Barada v. Blumenthal, 
20 Mo. 162. In the first of these cases, the court was asked 
to declare, as a matter of law, that the facts of removal from 
St. Louis to another place in the same county, which was 
made a permanent domicil prior to 1796; that the claimant 
ceased to cultivate the land, and that neither he nor his rep- 
resentatives set up claim to the same before any of the au- 
thorities of the United States under any act of Congress, 
nor exercised any act of ownership over the same, consti- 
tuted an abandonment. This was held erroneous, and that 
the facts of removal and ceasing to cultivate were not neces- 
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sarily inconsistent with a continued claim; that there must be 
a quitting of the possession of the property with the inten- 
tion that it should no longer be the property of the posses- 
sor. In the second case cited, the instruction asked and 
refused entirely threw out of consideration the question rais- 
ed on the defence respecting abandonment, which was held 
to have been rightly refused, because there was evidence of 
abandonment which the jury should have been at liberty to 
consider. In the case before us the state of facts is different 
from that in the cases cited, and they do not sustain the rul- 
ing of the court in giving the instructions. 

The Spanish law on the subject of abandonment declares 
that if a man be dissatisfied with his immovable estate and 
abandon it, immediately he departs from it corporeally with 
an intention that it shall no longer be his it will become the 
property of him who first enters thereon. (1 Partidas, Law 
50, p. 865.) Abandonment is a question for the considera- 
tion of the jury and depends upon the intention, which is to 
be ascertained from circumstances. (Landes et al. v. Per- 
kins, 12 Mo. 257. See also 20 Mo. 162.) What the claim- 
ant may have determined in his own mind, it is true, could 
only be known by his acts and conduct ; but this phraseology 
of the instruction was calculated to give undue importance 
in the minds of the jury to certain evidence of Fine’s decla- 
rations and to divert attention from other facts in the case 
entitled to consideration. 

In the case of Page v. Scheibel, supra, it was obviously 
improper to give the instruction asked respecting abandon- 
ment under the state of facts proved, because there was evi- 
dence of a continued claim to the land, notwithstanding the 
claimant’s removal from it and the acquisition of a domicil 
elsewhere. But it does not follow that it was proper to 
charge the jury, in this case, that similar acts or circumstan- 
ces did not constitute abandonment; for if there was any 
evidence besides tending to prove abandonment, it was erro- 
neous to select these facts from the mass and present them 
to the jury as being decisive of the case; for so the jury 
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would be inclined to regard them under such an instruction. 
While the charge directed the attention of the jury especially 
to the facts presented, it was calculated to impair the force 
of other evidence in the cause. In other words, it was in 
the nature of a commentary upon the evidence, and was cal- 
culated to mislead the jury. 

If the fifth and sixth instructions are to be understood as 
declaring that a claim, right or title under the act of 1812 
must be established other than by evidence of inhabitation, 
cultivation or possession, they are erroneous and contrary to 
what has been the settled construction of that act by this 
court, and the supreme court of the United States. (Vas- 
seur v. Benton, 1 Mo. —-; Lajoye v. Primm, 3 Mo. 368; 
Page v. Scheibel, 11 Mo. 167; Guitard v. Stoddard, 16 
How. 510.) 

The title of the claimant under this act does not depend 
upon proving the existence of a formal permission from the 
authorities of the former government to take possession of 
village lots, a survey thereof, or any documentary evidence 
of title thereto; and the act requires no such proof, but con- 
firms the title upon possession, inhabitation or cultivation, 
without regard to the legality of the origin of such title. In 
Guitard v. Stoddard, supra, the court adopted the conclu- 
sions presented in the cases above cited, and observe that the 
act of 1812 makes no requisition for a concession, survey, 
permission to settle, cultivate or possess, or of any location by 
a public authority as the basis of the right, title and claim upon 
which its confirmatory provisions operate ; that although there 
may have been originally no legitimate right or claim without 
some such authority, Congress, in the act of 1812, was not 
dealing with written or formal evidences of right. 

The seventh instruction implies a distinction between a 
right, title or claim arising from possession or cultivation 
merely, and a claim or title of a supposed higher nature con- 
templated by the act of 1812; and also implies that less evi- 
dence would be sufficient to make out an abandonment in 
the former case than the latter. In this respect the instruc- 























MARCH TERM, 1860. 177 





Spalding v. Conzelman. 





tion is equally objectionable with the fifth and sixth, which 
we have seen give an improper construction to the act of 
1812. If inhabitation, cultivation or possession alone was 
the basis of the confirmation under the act, such cultivation 
or possession implying a rightful claim, there was no ground 
for telling the jury that the absence of evidence of a higher 
right or claim than these facts conferred, was a circumstance 
for their consideration in determining the question of aban- 
donment. 

The remaining instructions need not be noticed in detail ; 
we think they were properly refused. As to the plats read 
in evidence, we are of opinion they were admissible for the 
purpose for which they were offered; and the court very 
properly refused to charge the jury as prayed in the eighth 
instruction as to their relative weight as evidence. 

Judgment reversed. and the cause remanded. Judge Scott 
concurring. 


——_+e eoe+—__ 


Spaupinc, Appellant, v. ConzeLman, Respondent. 


1. If a person, already in possession of premises as tenant, verbally contract 
with the owner for a new term, his mere continuance in possession after the 
making of the alleged contract is not an act of part performance such as 
will justify a decree for the specific enforcement of the verbal contract. 

2. In order that improvements made by a tenant continuing in possession un- 
der such circumstances may be entitled to much consideration, as bearing 
upon his right to a decree for a specific performance, they should be of such 
marked and important character as not to be naturally reconcilable with 
the continuance of the old relation. 


Appeal from St. Louis Land Court. 
A. M. § S. H. Gardner, for appellant. 


I. The plaintiff was entitled to a decree. Possession was - 
given to plaintiff; he expended money and made repairs and 
paid the instalments of rent. (15 Mo. 365; 2 Story’s Eq. 
§ 763.) It would be a fraud upon plaintiff if the contract 
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is not fully executed. (20 Mo. 81.) Under the pleadings 
it was not incumbent on plaintiff to prove a written contract. 


Defendant does not set up in his answer the statute of frauds. 
(11 Mo. 659.) 


Spies & Burt, for respondent. 
EwInG, Judge, delivered the opinion of the court. 


This was an action for the specific performance of an al- 
leged agreement for the lease of a house and lot in the city 
of St. Louis. 

The petition alleges that the defendant Conzelman, on or 
about the 9th of August, 1856, agreed with the plaintiff to 
lease him for the term of seven years, at the annual rent 
of eight hundred dollars, the premises therein described, a 
memorandum of which agreement in writing, in the form of 
a lease, was made by the defendant, and which is set out in 
the petition. It is further alleged that it was agreed by the 
parties that the lease to be made by the defendant was to 
contain certain covenants not specified in the memorandum 
which is set out in the petition ; that the defendant promised 
to make and deliver to plaintiff a sufficient lease in writing 
of the premises on the terms contained in the memorandum, 
and certain others not therein specified ; and that relying 
on said agreement plaintiff took possession of the property 
and expended a large sum of money in repairjng it in a man- 
ner suitable to his business as a dentist ; that he had paid 
defendant eight hundred dollars, being four quarterly instal- 
ments of rent, according to the terms of said leasing; that 
defendant has refused to execute a lease in writing or to sign 
any memorandum in writing by which the plaintiff would be 
legally entitled to the possession. 

The answer denies the allegations of the petition, and 
especially that there was any agreement or memorandum 
in writing to lease the premises; but alleges that he pro- 
posed a lease to the plaintiff, and that he refused to accept 
the same, and in consequence of such refusal it was never 
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signed by himself or plaintiff; denies that the plaintiff took 
possession of the property in consequence of any promise 
of defendant, but on the contrary that at and before the 
said 9th of August, 1856, plaintiff had possession of the 
same and had occupied and used the same for his said busi- 
ness; denies the payment of eight hundred dollars by plain- 
tiff, but admits that he received six hundred dollars, three 
quarters’ rent of said house, during the time occupied by 
the plaintiff; states that several propositions had been made 
verbally between the parties respecting a lease, but none of 
them were ever agreed upon, nor intended as a lease or a 
memorandum in writing for a lease; that a lease was drawn 
up, but plaintiff refused to sign it, and the same was there- 
fore never signed by defendant, and that the plaintiff was 
regarded as tenant at will only. 

On the trial the plaintiff read in evidence the memoran- 
dum of lease or paper set out in the petition, having first 
proved it to be in the handwriting of the defendant. This 
paper bears date August 9th, 1856, and purports to lease the 
property for seven years, to commence at its date, at the 
annual rent of eight hundred dollars, payable in quarterly 
instalments; it is not signed by either of the parties. A 
witness of the plaintiff, Franklin, who was the defendant’s 
clerk, testifies to a conversation between the parties respect- 
ing a lease of the premises in question, in which he heard 
the plaintiff ask the defendant if he would sign it, to which 
the latter replied he had no objection to having a fire clause 
added to it; that the paper read in evidence was the one 
plaintiff had, and that defendant read it over at the time. 
The witness further stated that the plaintiff, in May, 1856, 
handed him, witness, a paper for defendant to sign, and said 
they had better have it fixed. In a few hours the plaintiff 
returned, (both parties occupying different tenements of the 
same house,) when the defendant remarked that that was the 
same paper that plaintiff had handed him before ; thereupon 
plaintiff brought another lease which the defendant said was 
a little better than the other. A conversation ensued, in 
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which the defendant remarked they could not agree, and 
that he would not sign any lease ; that he had drawn up one 
which the plaintiff would not sign; whereupon, being asked 
by the plaintiff if he refused to give him a lease, he answer- 
ed that he did. It was proved that repairs were made by the 
plaintiff, consisting of papering, painting, &c., in the fall of 
1856, of the value of some one hundred and fifty dollars. 
Receipts for rent, amounting to six hundred dollars, were 
produced, the last of which was for two hundred dollars— 
the instalment for the quarter ending August 9, 1857. This 
was the last rent received ; the rent for the three months next 
thereafter was tendered to defendant, but was refused by him 
on the ground that a suit was pending between them about 
the house. It was also proved that the plaintiff was in the 
house before the defendant purchased it. A lease from one 
Cutter to the plaintiff was read in evidence, having been as- 
signed to the defendant. This lease bears date 8th January, 
1853, and is for the term of three years, commencing at said 
date, at the annual rent of eight hundred dollars, payable in 
quarterly instalments, and it stipulates, among other things, 
that all repairs deemed necessary by said lessee are to be 
made at his own expense. 

The court gave the following instruction at the instance 
of the plaintiff: “That if the court find from the evidence 
that defendant, on or about the 9th of August, 1856, agreed 
to execute and deliver a written lease to the plaintiff of the 
premises in controversy, for the term of seven years, for an 
annual rent of eight hundred dollars, and that plaintiff was 
in possession of said premises under said agreement and 
made valuable improvements to the same before the refusal 
of defendant to execute a lease, and had paid to defendant 
the sum of eight hundred dollars by way of rent, then the 
plaintiff is entitled to a decree for the specific execution of 
the contract.” 

The plaintiff asked the following instruction, which was 
refused: “That the paper read in evidence by the plaintiff, 
proved to be in the handwriting of defendant, purporting to 
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be an unexecuted lease from the defendant to the plaintiff, is 
sufficient evidence of an agreement to lease, and of the terms 
and conditions of said agreement; that the plaintiff is enti- 
tled to a decree requiring said defendant to execute and de- 
liver to said plaintiff a lease for said premises, for the terms 
and upon the conditions set out and specified in the paper 
read in evidence by the plaintiff and purporting to be an 
unexecuted lease from the defendant to the plaintiff.” 

The theory of the plaintiff’s case, according to the instruc- 
tion given at his instance, and as argued by his counsel, 
would seem to be that there was a parol contract between the 
parties to give a lease of the premises, which he is entitled 
to have specifically executed by reason of such part perform- 
ance as takes the case out of the statute of frauds; and that 
the paper read in evidence may be resorted to as showing 
the terms of the contract. The instruction refused assumes 
that there was an agreement to execute a lease, and declares 
that the paper is sufficient evidence of it. 

The meaning of the instruction is certainly not very clear. 
The paper, being unexecuted, could be no evidence of an 
agreement unless it had been made so by being referred to in 
some written contract entered into between the parties and 
thus made a part of it, and it is not pretended that any such 
writing exists. But had there been a verbal agreement to 
execute a lease, upon what rule of evidence would this paper 
be admissible for any purpose upon the state of facts in this 
case? It is not pretended that there is any thing in the case 
that would warrant its introduction as a memorandum made 
by any witness at the time, which he could have used to re- 
fresh his recollection of the terms of the alleged agreement, 
and as such it could not, of course, be used as independent 
evidence. The defendant in his answer admits that there 
was a verbal letting, but for no definite time or specified 
terms, and that the plaintiff then being in possession, he 
regarded him as a tenant at will only. But there was no 
evidence of an agreement to give a lease for the term and 
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according to the conditions contained in the paper referred 
to. The plaintiff’s own witness clearly proves that the par- 
ties could not agree upon a lease, and that none of the pro- 
positions were accepted. There was nothing upon which to 
predicate the instruction, and it was rightly refused. 

With regard to the question of part performance, the evi- 
dence shows that the plaintiff was in possession at the time 
of the negotiation, and that it was not assumed by him or 
delivered to him in pursuance of the contract alleged. If 
one, already in possession of land as tenant, verbally contract 
with the owner for a new term, his merely continuing in 
possession after the making of the alleged contract is not an 
act of part performance within the meaning of the rule so 
as to justify a decree for a lease according to the contract. 
The continued holding does not necessarily imply any new 
agreement, but is naturally and properly referable to the old 
tenancy. (Maphet v. Jones, 1 Swanst. 172; Chinly v. Barn- 
hurst, 14 Penn. 260.) The mere taking or holding posses- 
sion is unimportant. Quo animo it is taken or held, is to be 
considcred, and this question is not allowed to be answered 
by parol proof of the agreement between the parties. (38 
Ves. 378.) So also the mere payment of additional rent, 
where an agreement for a new lease is set up, is a Cir- 
cumstance of little importance, inasmuch as it may be re- 
ferred to a holding from year to year after the expiration 
of the old lease, or to other inducements to its payment. 
(Brown, Stat. Frauds, § 479.) Whether improvements made 
by the tenant continuing in possession is a circumstance enti- 
tled to much consideration, as tending to show a change in 
the holding, would of course depend upon their nature and 
character. To give this fact any weight in such a case,.it is 
said that the improvements should be of such marked and 
important character as to be not naturally reconcilable with 
the continuance of the old relation. In Brennan v. Ballin, 2 
Dru. & War. 349, Chancellor Sugden said that where the 
improvements which were made and the alleged expendi- 
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ture by the tenant were no more than what would take 
place in the ordinary course of husbandry, it would be 
against all authority to say that such acts amounted to part 
performance. 

Judgment affirmed ; the other judges concurring. 





Morrison ef al., Respondents, v. McCartney, Appellant. 


1. A drawer of a check is not discharged by any laches of the holder in not 
making due presentment thereof, unless he has suffered loss or injury by 
the delay. 

2. A., on the 2d of October, 1857, drew a check on B., a banker, in favor of 
C., who, on the same day, transferred the same for value to D. On the 
8d of October, about two o’clock in the afternoon, the banking-house of B. 
suspended payment. On the 6th of October, 1857, A., who had previously 
instituted suits by attachment against B. to recover the amount of his de- 
posits, compromised the same and received his deposits. The check was 
not presented until January 29, 1858, when payment was refused. The 
check was then duly protested and notice given. Held, in a suit by D., the 
holder, against A., the drawer, that the latter was not discharged by the 
delay. 

3. By the forty-fourth section of the first article of the act concerning banks 
and banking institutions, approved March 2, 1857, all checks drawn on 
bankers and made payable in currency were made payable in silver and 
gold or the notes of specie-paying banks. 


Appeal from St. Louis Circuit Court. 


The facts in evidence are sufficiently set forth in the opin- 
ion of the court. The court gave the following instructions 
at the instance of the plaintiff: “1. The jury are instructed 
that the mere fact of delay in presenting for payment a check 
for which the holder has given a valuable consideration is 
not sufficient to release the drawer of such check from liabil- 
ity to pay the same after it shall have been presented, pro- 
tested for non-payment, and notice of protest given to the 
drawer within a reasonable time thereafter, unless some loss 
was in fact caused to said drawer by such delay; and if the 
jury shall believe that the check here sued on was received 
for value by the plaintiffs, and that before the commence- 
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ment of this suit said check was presented by them for pay- 
ment at the banking-house of E. W. Clark & Bros. during 
the usual business hours of the day, was protested for non- 
payment, and notice of protest and that he was looked to for 
payment was given to said defendant the day of or the day 
after said protest; and they also believe that no loss did in 
fact result to the defendant from the plaintiffs’ delaying to 
present said check for payment until the 29th day of Janua- 
ry, 1858, then the plaintiffs are entitled to recover. 2. The 
question for the jury in this case is whether by the delay of 
plaintiffs in presenting said check for payment any actual loss 
accrued to the defendant; and if the jury believe from the 
evidence of the plaintiffs that no loss has in fact accrued to 
the defendant from the delay of plaintiffs in making such 
presentment, and also believe that plaintiffs were and are 
holders for value of the check sued on, and that said check 
was presented for payment, payment refused or not made, 
and said check protested for non-payment, and notice of such 
protest and that he was looked to for payment was given on 
the following day to the defendant, then the plaintiffs are 
entitled to recover.” 

The court, of its own motion, gave the following instruc- 
tions: “1. If the jury believe from the evidence that before 
the check sued on was presented for payment, the defendant 
had withdrawn from E. W. Clark & Bros. the entire fund 
against which said check was drawn, then the burden of 
proof is on the defendant to show that he’ did sustain loss by 
the delay of the plaintiffs in presenting said check. 2. The 
jury are instructed that for the purposes of this action it is 
wholly immaterial whether the check sued on was drawn by 
defendant as an individual, and upon a fund belonging to 
him alone, or was the check of a firm composed of said de- 
fendant and other persons doing business under the style of 
Samuel McCartncy, and upon a fund in fact belonging to said 
firm. 3. If the defendant, on the 2d of October, 1857, drew T 
the check in question upon the firm of E. W. Clark & Bros., 
bankers, payable in currency, in favor of H. G. Bohn & Co., 
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for value, and said Bohn & Co. delivered it to plaintiffs for 
value, and on the 6th of October, 1857, the defendant withdrew 
or obtained the whole of his funds from said bankers, and be- 
tween said 2d and 6th days of October currency depreciated 
in value, and said check, after defendant had so withdrawn or 
obtained his funds, was presented to said bankers for pay- 
ment, and that payment was demanded or refused, and said 
check was protested for nonpayment, and that defendant was 
notified thereof within a reasonable time and that he would be 
looked to for payment, then plaintiffs are entitled to recover 
the amount of said check, less the amount of depreciation of 
currency which may have taken: place between said 2d and 
6th days of October, with interest thereon at six per cent. 
from the commencement of this suit. 4. If the jury believe 
that defendant drew the check sued upon, and before it was 
presented the defendant withdrew or obtained from the bank- 
ers the whole amount of his funds applicable to the pay- 
ment thereof, and that plaintiffs were holders of the check for 
value, and after said funds were withdrawn or obtained from 
said bankers, and within a reasonable time, the plaintiffs 
caused said check to be presented at the bankers for pay- 
ment, and that payment was demanded and refused, and that 
the check was thereupon protested for nonpayment, and that 
defendant was notified of these facts and that he was looked 
to for payment thereof, then the plaintiffs are entitled to 
recover the whole amount of the check, with six per cent. 
interest thereon from the commencement of this suit, unless 
you believe that the defendant sustained actual prejudice or 
damage by reason of the delay in presenting the check.” 

Various instructions asked by the defendant were refused. 
The jury found for plaintiffs. 


F. C. Sharp, for appellant. 


I. A check is in legal effect an inland bill of exchange. The 
parties thereto have the same rights and are subject to the 
same liabilities as in case of inland bills. (Byles on Bills, 73; 
8 Mo. 882.) The check must be presented with due diligence. 
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A failure to do so, and to notify the drawer in case of dis- 
honor, releases him. (28 Mo. 162.) The check must, at 
the farthest, be presented the day after it is drawn, if parties 
live in the same city. (Byles on Bills, 79, 81; Chitty on 
Bills, 8384; Sto. on Prom. Notes, § 493; 8 Mo. 382.) The 
suspension of the drawees will not excuse the failure to pre- 
sent. (Chitty on Bills, 383; Byles, 267; 5 Taunt. 30.) 
The presentment in this case could have been made. The 
drawer did sustain loss. The subsequent withdrawal of a 
part or all the drawer’s effects will not render him liable. 
(28 Mo. 162.) The court erred in excluding the testimony 
offered to prove still further loss. The instructions given by 
the court of its own motion were erroneous. The instruc- 
tion declaring that if the jury find certain facts, then the 
defendant would be released only pro tanio, is erroneous. 


Hitchcock, for respondents. 


I. Mere delay to present a check not causing actual loss 
to the drawer, is no defence to a suit on such check against 
the drawer by a holder for value, after demand, protest and 
notice before suit. If there be any loss to the drawer by 
reason of such delay, it diminishes the drawer’s liability only 
pro tanto. (8 Kent, Com. 88; 4 id. 549; 6 Cow. 490; 3 
Johns. Cas. 5; id. 259; 2 Hill, 425; Story on Prom. Notes, 
§ 497; Byles on Bills, 78; 1 Kelly, 304; 2 Story, 502; 5 
Sand. 326; 2 Duer, 584; 4 Seld. 590.) This check was for 
currency ; (Farwell v. Kennett, 7 Mo. 595;) not a bill of 
exchange. The forty-fourth section of the act concerning 
banks, &c., can not be invoked by defendant. Either the 
check is a currency check, and then no bill; or it is a specie 
check, and then no damage. 


Napton, Judge, delivered the opinion of the court. 


This was a suit by Morrison and Lackland upon a check, 
payable in currency, drawn by the defendant upon E. W. 
Clark & Brothers, bankers in St. Louis, in favor of Bohn & 
Co., and endorsed to plaintiffs. The check was dated and 
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delivered to Bohn & Co. on the 2d of October, 1857, and 
transferred by endorsement to the plaintiffs on the same day. 
It was not presented to the drawees until the 29th of Jan- 
uary, 1858, when payment was refused, and it was duly pro- 
tested and notice given to the defendant. It appears that 
about three o’clock of the 3d of October, the house of Clark 
& Brothers was closed or stopped payment; but on the 6th 
of October, 1857, the defendant, who had previously com- 
menced suits by attachment, compromised these suits, settled 
with Clark & Bros. and withdrew his deposits. The ques- 
tion in the case was whether the plaintiffs were entitled to 
recover, notwithstanding their failure to present the check on 
the day after it was endorsed to them, upon showing that the 
drawer sustained no injury by the delay, and that before suit 
brought, and within a reasonable time, demand, protest and 
notice were duly given. 

The law on this subject is stated in Kent’s Commentaries, 
as follows: ‘‘ The drawer of a check is not a surety, but the 
principal debtor, as much as the maker of a promissory note. 
The check is the acknowledgment of a certain sum due. It 
is an absolute appropriation of so much money in the hands 
of his banker to the holder of the check, and there it ought 
to remain till called for; and unless the drawer actually suf- 
fers by the delay, as by the intermediate failure of his bank- 
er, he has no reason to complain of delay not unreasonably 
protracted. If the holder does so unreasonably delay, he 
assumes the risk of the drawee’s failure, and he may, under 
circumstances, be deemed to have made the check his own to 
the discharge of the drawer. But this is quite distinct from 
the strict rule of diligence applicable to a surety, in which 
light stands the endorser, who has a right to require diligence 
on the part of the holder to relieve him from responsibility.” 
(4 Kent. 549.) 

This view of the law is adopted by Judge Story in the 
chapter, in his work on promissory notes, devoted to the sub- 
ject of checks. His language is that “the drawer (of a 
check) will at all times be liable to pay the same, if the 
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holder can show that the drawer has sustained and can sustain 
no loss or damage from the omission to demand payment, at 
an earlier date, of the bank or banker on whom the check is 
drawn.” “In case of a check,” says Judge Story, “the 
drawer is treated as in some sort the principal debtor, and 
he is not discharged by any laches of the holder in not mak- 
ing due presentment thereof, or in not giving him notice of 
the dishonor, unless he has suffered some loss or injury there- 
by, and then only pro tanto.” (Story on Prom. Notes, 492.) 
The same doctrine is maintained in the most recent decis- 
ions of the highest courts of New York. (Little v. Phenix 
Bank, 2 Hill, 425.) The opinion of Judge Cowen, in Hawkes 
v. Anderson, 21 Wend. 372, has not been sustained. Ina 
word, this opinion appears to prevail generally both in Eng- 
land and in the United States, where the question has arisen. 
(Alexander v. Burchfield, 3 Scott, N. R. 558; Robinson v. 
Hawkeford, 9 Q. B. 52; Byles on Bills, 14, and note 2.) 
The justice and policy of the rule are sufficiently obvious, 
and are forcibly alluded to and illustrated by Judge Story, 
in his opinion in the matter of Brown. (2 Story R. 516.) 
“Tf the drawee, upon the presentment, refuses to pay the 
clerk because he has no funds, then the drawer is not injured ; 
and if he has funds, and refuses to pay, then, if the bank is 
still in good credit, as the drawer has sustained and can sus- 
tain no loss, there is every reason to hold him liable therefor. 
Every check is prima facie presumed to be given for value 
received by the drawer; and if, by reason of the want of 
due presentment or want of due notice of the dishonor, he 
is to be totally exonerated, he pockets both the original con- 
sideration and his funds in the hands of the bank or banker. 
In such a case, can it be said, with truth or justice, that he 
is to be enriched at the expense of the holder of the check ? 
or that he shall not be deemed to hold the money as money 
had and received for the use of the holder, either because he 
had no funds in the bank or because he still retains those 
funds appropriated to the use of another for his own use ?” 
The argument seems to be conclusive; whether it is not 
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p. 396.) 


shall be payable in like manner.” 





just as applicable to bills of exchange is another question 
not necessary to be considered. (See Edwards on Bills, 


In the case of St. John v. Homans, 8 Mo. 382, decided by 
this court in 1844, the judgment turned upon the fact of a 
loss to the drawer of the check. An opinion was expressed 
that the weight of authority recognized no distinction be- 
tween the degree of diligence required in checks and bills 
of exchange in determining the responsibility of the drawer. 
However that may have been at that time, the current of 
authority now is, as we have seen, decidedly the other way. 

The forty-fourth section of the first article of the act con- 
cerning banks and banking institutions, passed in 1857, de- 
clares: ‘That all drafts, notes, money orders, bills of ex- 
change and checks drawn by individuals, companies, private 
firms, brokers, bankers, banking- houses, on banks or brokers, 
banks or incorporated companies, payable in currency, are 
hereby made payable in silver and gold, or the notes of spe- 
cie-paying banks of the state of Missouri; and all such paper 
drawn by any bank, broker or incorporated company on any 
individual, company, private firm, or incorporated company, 


By this provision it is clear that the check upon E. W. 
Clark & Bros. was payable in specie. The inquiry, at the 
trial, concerning the depreciation of currency from the first 
to the sixth of October, was therefore irrelevant. 
no consequence whether the instructions on this subject were 
correct or not, since it is plain that the defendant was not 
prejudiced by them. It was of no importance to the defen- 
dant whether currency depreciated or not during the period 


It is of 


intervening between the date of the check and his withdrawal 
of his funds from the house of Clark & Brothers, since the 
check, although expressed to be payable in currency, was by 
law payable only in specie or in the notes of specie-paying 


banks of this state. 


The other judges concurring, the judgment is affirmed. 


1383—voL. xxx. 
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FARRELL, Respondent, v. Fritscuie et al., Appellants. 


1. In the case of the non-payment of a negotiable promissory note, which 
has been negotiated, the four per cent. damages, allowed by the seventh 
section of the act concerning bills of exchange and negotiable promissory 
notes, (R. C. 1855, p. 294,) can not be recovered, if payment of the princi- 
pal sum, with the interest and charges of protest be made within twenty 
days after demand or notice of dishonor. 

2. If suit be brought on such a note within twenty days from the maturity of 
the note, the plaintiff will not be entitled to the four per cent. damages. 


Appeal from St. Louis Circuit Court. 


~ 


Decker § Voorhis, for appellant. 


I. The right to recover damages does not accrue until the 
period of twenty days from maturity has elapsed. (R. C. 
1855, p. 295, § 11.) If suit be instituted between maturity 
and the period of twenty days thereafter, plaintiff has no 
cause of action so far as damages are concerned. 


Burke and Mauro, for respondent. 


I. The principal sum was not paid within twenty days after 
demand. The plaintiff was entitled to recover damages. 


Scott, Judge, delivered the opinion of the court. 


This was a suit upon a negotiable promissory note by 
endorsee against maker and endorsers. Upon the trial it 
appeared that the suit was brought within the period of 
twenty days from the maturity of the note. The court gave 
judgment for the amount due on the face of the note, with 
damages at four per cent., and interest on the sum of the 
principal and damages from maturity. The allowance of the 
four per cent. damages is the matter of which complaint is 
made. 

The eleventh section of the act concerning bills of exchange 
provides that “in cases of non-acceptance or non-payment 
of a bill drawn at any place within this state on any person 
at a place within the same, no damages shall be recovered, if 
payment of the principal sum, with interest and charges of 
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protest, be paid within twenty days after demand, or notice 
of the dishonor of the bill.” The fifteenth section of the 
act places negotiable promissory notes on the same footing as 
inland bills of exchange, if the notes are negotiated. 

As this suit was brought within twenty days from the 
maturity of the note, we can not see that the plaintiff had 
any right to the four per cent. damages at the time of bring- 
ing his suit. If he has commenced his suit for damages 
before they were due, he can not recover. Judge Napton 
concurring, the judgment will be reversed and judgment 
will be rendered for the principal and interest without the 
four per cent. damages, and the costs of this court will be 
paid by the plaintiff. 


Bay, Respondent, v. Suttivan et al., Appellants. 


1. If a third person voluntarily convey a chattel to a trustee in trust for the 
separate use of the wife of another, it will be held free and clear of all 
claims of the creditors of the husband; to constitute the transaction fraud- 
ulent as against the creditors of the husband, the consideration must come 
from the husband. 

2. Where the instructions given to the jury fully state the law applicable to 
the facts, the refusal of other instructions asked will not be error, although 
such instructions may be correct. 


Appeal from St. Louis Circuit Court. 


This was a suit for the value of a horse. The horse was 
sold by a constable under two executions, one in favor of Sul- 
livan, the other in favor of Westcott, both of whom are parties 
defendant in this suit. The levy was made by order of both 
of the defendants. Upon claim being made by the plaintiff 
in this suit, separate bonds were given to the constable, who 
proceeded to make sale. At the trial the defendants separately 
moved that they might be separately examined as witnesses, 
each in behalf of his co-defendant. The court refused so to 
rule. The plaintiff read in evidence the certificate of record 
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of the bill of sale of said horse by Talbot to Bay. The re- 
maining facts are sufficiently set forth in the opinion of the 
court. 


A. J. P. Garesché, for appellants. 


I. It was error to allow the reading of the certificate of 
record. It imparted no notice of sale. (15 Mo. 416.) The 
defendants should have been permitted to be sworn in each 
other’s behalf. (Sess. Acts, 1857, p. 180; 9 How. Pr. R. 
389 ; 10 id. 889; 19 Barb. 317.) 


Bay, for respondent. 


I. The court very properly refused to permit defendants to 
testify for each other. They were co-trespassers. The court 
did not err in giving or refusing instructions. 


Scott, Judge, delivered the opinion of the court. 


J. S. Talbot conveyed a horse to the plaintiff Bay in trust 
for the sole and separate use of Flora Byrne, the wife of 
Edmond Byrne. In the instrument of conveyance it is reci- 
ted that the sale of the horse was in consideration of one 
hundred and thirty dollars paid by Flora Byrne and the sum 
of one dollar paid by the trustee Bay. The horse thus con- 
veyed to Bay was levied on by the constable by the direction 
of the defendant Sullivan, who had an execution against 
Edmond Byrne, the husband of Flora Byrne. The horse was 
sold, and this suit was brought to recover in damages his 
value. There was a verdict for the plaintiff. The court 
instructed the jury to the effect that if the horse was pur- 
chased of Talbot with money of Dr. Byrne, and was conveyed 
by Talbot to Bay as trustee of Flora Byrne for the purpose 
of avoiding the creditors of Dr. Byrne, and that the constable 
levied on and sold the horse in favor of creditors of Dr. 
Byrne existing at the time of the purchase from Talbot, then 
there should be a verdict for the defendants. 

As the only question in the case was whether the convey- 
ance was fraudulent as being made to hinder and delay the 
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creditors of Byrne, we are of the opinion that the instruc- 
tion given by the court fully stated the law on that subject. 
The defendant has no cause of complaint for the reason that 
his instruction in relation to the same matter was not given. 

The second instruction asked by the defendants was that 
the bill of sale of itself was no evidence against them, either 
of the value of the horse, or of the person by whom the 
money was paid. The verdict of the jury shows that, in esti- 
mating the value of the horse, they were not governed by 
his price as fixed in the bill of sale. We would not there- 
fore disturb the verdict on this ground. As to the bill of 
sale being no evidence that the wife paid the purchase money 
for the horse, it was not necessary, to give her the property 
in him, that she should have paid any thing. If Talbot had 
voluntarily conveyed the horse to her separate use, the credi- 
tors of the husband would have no right to subject him to 
their executions. The question was, whether the horse was 
paid for with the money of the husband. 

The third instruction asked by the defendants was clearly 
erroneous. It maintains that if a wife, with the intent to 
secure her separate property from the debts of her husband, 
conveys it to a trustee, the transaction will be fraudulent. 

We see no error in the second instruction given by the 
court. Judge Ewing concurring, the judgment will be 
affirmed. Judge Napton absent. 


BoucuHeEr, Respondent, v. KIMBALL et al., Appellants. 


1. A. served as mate on board a steamboat from April, 1854, to August, 1854, 
when the boat was laid up. When the boat stopped running, a portion of A.’s 
wages was due him. The boat commenced running again in October, and 
continued until December, 1854, A. serving as mate. As late as December 
only a portion of the wages due for services rendered previous to August 
was paid. A. also served as mate on board said boat from March, 1855, to 
July, 1855. The receipts entered in the books of the boat during this last 
mentioned period showed that A. was paid in full for each trip of the boat. 
Held, that upon these facts there was no legal presumption of the payment 
of the sum due A. when the boat was laid up in August, 1854. 
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Appeal from St. Louis Law Commissioner’s Court. 
Krum & Harding, for appellants. 


I. So far as the defendants Kimball and Ware were con- 
cerned plaintiff’s receipts raise a presumption of payment of 
the wages due August 26, 1854; it was error to refuse de- 
fendants’ first and second instructions. (1 Pick. 332; Coxe, 
35.) Upon the evidence under the law as declared in defen- 
dant’s third instruction, the defendants Kimball and Ware 
were entitled to judgment in their favor. The plaintiff, a 
river man, would hardly have run upon the same boat so 
long after August 26, 1854, without demanding his back 
wages; nor would he have delayed his suit against the own- 
ers until March, 1857, if he had not released the boat and 
her owners by some arrangement. The instruction given in 
behalf of plaintiff was manifestly erroneous. 


Rankin and C. 8. Hayden, for respondent. 


I. The facts raise no legal presumption of payment. There 
was no receipt in full, no settlement made or adjustment of 
matters between the parties. (17 Mo. 40.) There were 
merely particular specified payments or receipts. It is for 
the jury to say, from all the evidence in the case, what the 
effect of such payments or receipts is. (Reed v. Phillips, 4 
Scam. 39; 7 Halst. 104; 9 Mo. 63.) Besides, the evidence, 
which appellants allege raised the presumption of payment, 
was explained by other evidence. 


EwinG, Judge, delivered the opinion of the court. 


This was an action against the defendants as owners of the 
steamboat Columbus to recover the balance of one hundred 
and fifty dollars for wages due the plaintiff as mate on said 
boat for the month of July and up to 26th of August, 1854, 
at the rate of one hundred and fifty dollars per month. The 
plaintiff proved his services and their value. It appeared 
from the testimony of Parker, clerk of the boat, that the 
plaintiff shipped on board as mate, in February, 1854, and 
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remained until 26th of August, when the steamer was laid 
up; that she came out again in October, when he went out 
again as mate and was mate on her when witness left her 
in December, 1854; that on the 26th of August there was 
due the plaintiff for wages as mate, the sum of two hundred 
and ten dollars and forty cents, which was not paid or settled 
so late as the 6th of December, 1854—the time witness left— 
except thirty dollars paid between the two last mentioned 
dates. The plaintiff also gives credit for a like sum paid 
by the master of said boat, Fulton, shortly after the due bill 
was given by Parker, the clerk. This due bill Parker states 
was given to the plaintiff by him to represent the balance 
due him at its date in August, 1854, without any reference 
to his monthly or annual wages. The evidence of Lee, clerk 
of the boat from the 12th of March, 1855, to 23d of July, 
1855, shows that plaintiff was mate on the boat for the first 
four trips while witness was on her, and was paid by witness 
for every trip during the time he (witness) was on her until 
the 16th of June, 1855. He was paid in full for each trip, 
and receipts were given and entered on the portage book of 
the boat. The plaintiff, in the summer of 1855, said to wit- 
ness that there was money due him for services, for which a 
due bill had been given him by Fulton. The receipts of 
plaintiff, as shown by the portage book produced, are for the 
amount paid for each trip, and purport to be in full for each 
trip only ; witness did not know whether plaintiff had been 
paid for services in July and August, 1854, or not; but the 
books of the boat showed no indebtedness to him while wit- 
ness was clerk. 

Upon this state of facts the court was asked to declare that 
there was a presumption of payment; that the continuance 
of the plaintiff on the boat as mate after the demand sued 
on accrued, that is, from August 26, 1854, to June, 1855, 
and’ settlements from time to time, and the receipt by the 
plaintiff of his pay for subsequent trips, created a presump- 
tion, in the absence of rebutting proof, that the sum claimed 
has been paid. This instruction was refused, and instead 
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thereof the court declared substantially that the receipts in 
evidence, though admissible as circumstantial evidence tend- 
ing to prove payment for the time sued for, are not conclu- 
sive, but are merely to be weighed by the court sitting as 
a jury. 

There was no error in refusing the instruction asked by 
the appellants as to the legal effect of the receipts read in 
evidence. There could be no inference or presumption of 
law from these facts that the sum claimed had been paid. 
The receipts were for specific sums, each covering a given 
period of time, and expressed to be in full for each trip of 
the boat only. The circumstance of the receipt of money 
for services rendered subsequent to the time the claim in 
suit accrued could raise no presumption of this kind, for the 
receipts, in express terms, show that the wages, which they 
acknowledge to have been paid, accrued during a period dif- 
ferent from that to which the claim sued on related. The 
_ plaintiff was employed as mate at different times during the 
years 1854 and 1855, and in every instance the receipts read 
in evidence specify particularly the time he was employed, 
the commencement and termination of the services, and the 
amount of wages paid for that period ; and to have construed 
the receipts as asked by the appellants, would have given 
them an effect not warranted by any fair import of their 
terms, nor the understanding of the parties. Judgment 
affirmed. 


LAWRENCE, Respondent, v. Dosyns et al., Appellants. 


1. A. executed a negotiable note in favor of B. The note was endorsed by 
B. in blank. This endorsement was made by C. as agent of B., and under 
or following the name of B. was the following: ‘‘ Without recourse, C.” 
D., the person to whom the note was thus endorsed, transferred the same 
for value to E. Held, inasmuch as B.’s endorsement seemed to be unqual- 
ified and such as to attach to him a general liability, that it was immaterial 
what understanding may have existed between C. and D.; it could consti- 
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tute no defence to B. as against E., a subsequent bona fide holder without 
notice of such agreement. 

2. Where a note is made payable at a particular place, presentment at that 
place is sufficient in order to charge an endorser ; the holder is not bound 
to present it elsewhere or personally to the maker. 


Appeal from St. Louis Law Commissioner’s Court. 


The facts sufficiently appear in the opinion of the court. 
Gillespie, for appellant. 


Wise, for respondent. 
EwineG, Judge, delivered the opinion of the court. 


This was an action before a justice of the peace on a nego- 
tiable note for one hundred dollars, made by Page & Bacon, 
payable to the order of Dobyns, at their office, and subse- 
quently transferred to Lawrence, the plaintiff. There was a 
judgment for the plaintiff before the justice, from which 
there was an appeal to the law commissioner’s court, where, 
upon a trial by a jury, plaintiff again obtained a verdict and 
judgment, and Dobyns brings the cause to this court by ap- 
peal. The note was duly protested, and the notary states 
that he demanded payment of Daniel D. Page, one of the 
partners of Page, Bacon & Co., at their office, and on the 
day of its maturity gave notice to Dobyns, the endorser. 
The note was endorsed by Dobyns in blank, and under or 
following his name are the words “ without recourse, S. J. 
Levi.”’ Levi appears to have been the agent of Dobyns and 
to have negotiated the note with one Murphy, and Murphy 
subsequently sold and transferred it without endorsement to 
the plaintiff for seventy-five dollars. 

The defendant offered to prove by Levi the consideration 
of the note, and the circumstances attending its sale and 
transfer by him (Levi) to Murphy, which evidence, on the 
objection of the plaintiff, was excluded. Murphy, and ano- 
ther witness, who was present, testified, without objection, as 
to the circumstances connected with the transfer of the note 
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to the plaintiff. If the object of the evidence (as seems to 
have been the case) was to prove that Murphy was to take 
the note without recourse against Dobyns, and that the pur- 
pose of his (Dobyn’s) endorsement was only to pass his title 
to it without incurring any liability as endorser, it was right- 
ly rejected; for, although such may have been the under- 
standing between Murphy and Levi, and the authority of the 
latter as the agent of Dobyns may have been restricted to 
this kind of a negotiation of the note, yet the endorsement 
of Dobyns appears to be unqualified and such as to attach to 
him a general liability; and even if evidence of such an 
understanding or agreement would have been competent, it 
could be no protection to Dobyns against a subsequent bona 
Jide endorsee without notice of such agreement. 

One of the instructions, asked by the defendant and refused, 
assumes that unless it was proved that the firm of Page & 
Bacon was composed of all the defendants except Dobyns, a 
demand of payment on Page alone is not sufficient to make 
Dobyns liable, but there should have been a demand upon all 
the members of the firm. The note was made payable at the 
office of Page & Bacon, and it is well settled that where a 
promissory note is made payable at a particular place, it will 
be sufficient for the holder, in order to charge the endorser, 
to present the same for payment at the specified place; and 
he is under no obligation, in case of its dishonor at that 
place, to present it for payment elsewhere, or personally to 
the maker. (Story on Prom. Notes, § 234.) The maker, 
by making it payable at that particular place, impliedly dis- 
penses with the necessity of making any demand upon him 
either personally or elsewhere, and this doctrine applies as 
well to the case of the endorsers, as of the maker, of the 
note ; for the endorsers equally with the maker, in such case, 
impliedly agree that presentment at the place shall be suffi- 
cient to bind all the parties. Ib.) 

The judgment is affirmed ; Judge Scott concurring. Judge 
Napton absent. 
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Hickman et al., Appellants, v. Woop’s Executor, Respon- 
dent. 


1. A. became possessed and took charge of two slaves and a certain amount 
of money as a trust fund for the benefit of his sister; he appropriated the 
money and the proceeds of the sales of the negroes to the purchase of a 
tract of land in this state, and in removing his sister and her family from 
Kentucky to this state ; this purchase was made in good faith, and the prop- 
erty was subsequently conveyed to the sister and her children in satisfac- 
tion of the trust, and was occupied by them until the death of the mother. 
and was afterwards divided by proceedings in partition among her heirs, 
Held, in a suit instituted many years after the date of the original transac” 
tion, that there was no claim in equity against A. or his estate growing out 
of the receipt of the trust fund. 


Appeal from St. Louis Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
Buckner, for appellants. 


Glover § Richardson, for respondent. 
NaPToNn, Judge, delivered the opinion of the court. 


This case was tried under the act of 1849. There was no 
motion for a review of the facts alleged to have been erro- 
neously found, accompanied with a statement of the evidence 
upon which they were based. The conclusions of law drawn 
from the facts as found by the court seem to be unquestion- 
able, and, so far as the bill of exceptions shows, there was 
no conflict in the testimony. 

The facts were, in brief, that the defendant’s testator had, 
many years ago, taken charge of two slaves and some money 
as a trust fund for the benefit of his sister, the ancestress of 
the plaintiffs; that he appropriated the money and the pro- 
ceeds of the sales of the negroes to the purchase of a tract 
of land in Randolph county, Missouri, and in removing his 
sister and her family to this county from Kentucky, where 
both parties originally resided ; that the land was subsequent- 
ly conveyed to his sister and her children, was occupied by 
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them until the death of the mother, and has been divided by 
a proceeding in partition among the plaintiffs, her heirs. It 
appears that the investment was made in good faith and was 
for the benefit of the beneficiaries of the trust. 

Under these circumstances, there could be no claim in 
equity against the defendant’s testator or his estate, on the 
part of the plaintiffs, after the land had been received in sat- 
isfaction of the trust and disposed of. 

Judgment affirmed. The other judges concur. 
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AHERN, Respondent, v. CARROLL ef al., Appellants. 


1. Justices of the peace have no jurisdiction of actions for torts—as for un- 
lawfully taking and detaining personal property—where the damages claim- 
ed amount to ninety dollars. 


Appeal from St. Louis Law Commissioner’s Court. 


C. C. McClure, for appellant. 


I. The justice of the peace had no jurisdiction. 
EwinG, Judge, delivered the opinion of the court. 


This was a suit before a justice of the peace on the follow- 
ing statement: “ Andrew Carroll and John Carroll, to Jere- 
miah Ahern, Dr. 1854, July. To value of horse belonging 
to me and unlawfully taken and detained, and which you 
have failed to return, $90.” At the trial a motion was made 
to dismiss the trial for want of jurisdiction, which was over- 
ruled, and a trial being had judgment was given for the 
plaintiff for seventy-five dollars, from which the defendants 
appealed to the law commissioner’s court. Here, a similar 
motion to dismiss being overruled, upon a trial by the court 
plaintiff again had judgment. 

The only question is as to the jurisdiction of the justice of 
the peace. The statute gives jurisdiction to justices of the 
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peace over actions for injuries to persons, or to real or per- 
sonal property, wherever the damages claimed shall not ex- 
ceed twenty dollars, and concurrent jurisdiction with circuit 
courts for injuries to persons.or to personal or real property, 
wherein the damages claimed shall exceed twenty and not 
exceed fifty dollars; for the recovery of specific personal 
property, not exceeding the value of fifty dollars, alleged to 
be wrongfully detained, and damages for injuries thereto, or 
for the taking and detention, or detention thereof, not exceed- 
ing twenty-five dollars. (R.C. 1855, p. 925.) This being 
an action for a tort, and the amount claimed being ninety 
dollars, it is obvious the justice had no jurisdiction. It is 
immaterial that damages were not claimed, eo nomine, the 
cause of action being an unlawful taking and detention of the 
property. 
Judgment reversed ; the other judges concurring. 


Meap et al., Respondents, v. BroTHERTON, Appellant. 


1. Instructions are calculated to mislead and are erroneous which place the 
case before the jury upon a portion of the facts only, and which, in effect, 
restrict the issue, and exclude from the consideration of the jury questions 
that must be passed upon. 


Appeal from St. Louis Court of Common Pleas. 
Cline § Jamison, for appellant. 
S. H. Gardner, for respondents. 
EwinG, Judge, delivered the opinion of the court. 


This was an action to recover the sum of four hundred 
dollars, alleged to be due for a gold watch sold to the appel- 
lant. The only question arising upon the pleadings and evi- 
dence in the cause was whether the witness, one C. H. Pond, 
who purchased the watch in question, bought it on his own 
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account and upon his own credit, or as the agent of, and 
upon the credit of, appellant. 

Several instructions were asked by the appellant, all of 
which were refused, and properly so, we think, because the 
three first especially present the single hypothesis of an 
agreement between the appellant and Pond, which, if found 
by the jury, exonerated the appellant from liability, although 
such agreement may not have been brought to the know- 
ledge of the respondents, and, by thus restricting the issue, 
excluded from the consideration of the jury the question 
whether Pond, in purchasing the watch, acted as the appel- 
lant’s agent and bought it on his credit. 

The other instructions, four and five, were also erroneous ; 
for if the contract for the watch was made by the respon- 
dents, plaintiffs below, with Pond as the agent of the appel- 
lant, and the credit was given to the latter, still it was a con- 
tract with the appellant by which he was bound; yet, under 
these instructions, the jury were not at liberty so to view 
the transaction. 

The law applicable to the case upon the evidence was pre- 
sented to the jury in the instructions given by the court. 

The judgment will be affirmed; Judge Scott concurring. 
Judge Napton absent. 


Maewire, Appellant, v. TYLer e¢ al., Respondents. 


1. In the case of a confirmation under the act of Congress of March 8, 1807, 
where the confirmation is accompanied with the condition that the land 
confirmed should be surveyed, such survey, when made by the proper ex- 
ecutive officers of the United States government, conclusively settles the 
question of the locality of the tract confirmed, and the courts of equity as 
well as law can not locate the tract elsewhere. 


Appeal from St. Louis Land Court. 


This case has heretofore been before the supreme court. 
The decision of the court is reported in 25 Mo. 484. The 
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facts of the case as bearing upon the decision of the court 
are sufficiently set forth in the said report in 25 Mo. 484. It 
is deemed unnecessary to set them forth again. 


Krum & Harding, Glover & Richardson, and L. V. Bogy, 
for appellant. 


I. The motion for a review of the finding of the court pre- 
sents the material questions involved in this case. Among 
the facts found, which are material and are not objected to 
by the plaintiff, are the following: That in 1794 the Spanish 
government granted four by twenty arpens of land to Joseph 
Brazeau, as stated and claimed in plaintiff’s petition; that 
Brazeau took possession of the land so granted > him about 
the time of said grant; that Brazeau, in 1798, sold to La- 
beaume said four by twenty arpens, excepting four by four 
arpens in the south-east part, which the said Brazeau reserv- 
ed, as claimed in the petition ; that said four by four arpens 
were confirmed to said Brazeau in 1810 to be surveyed; that 
said four by four arpens confirmed as aforesaid to Brazeau 
were surveyed in 1817, which survey was duly returned and 
approved ; that the plaintiff has acquired the title to said 
four by four arpens by regular mesne conveyances under Bra- 
zeau ; that when the patent was issued to Labeaume’s repre- 
sentatives, they had notice of plaintiff’s claim to the land 
reserved by said Brazeau in his deed to Labeaume. The 
plaintiff in his motion for a review asked the court to find, 
among other facts, the following: That the survey made in 
1817 of the land confirmed to Labeaume was so made by the 
surveyor as to include the four by four arpens confirmed to 
Brazeau ; that the said four by four arpens, confirmed and 
surveyed as aforesaid, are situate north of Labeaume’s “south 
ditch,” and are a part of the four by twenty arpens conceded 
to Brazeau in 1794 by the Spanish government; that the said 
four by four arpens confirmed to Brazeau are included within 
the description or outboundaries of the land mentioned in 
the patent issued to Labeaume’s representatives ; that tle 
defendants claim and are possessed of the said four by four 
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arpens ; and that they so claim and possess under and in 
virtue of said patent to Labeaume’s representatives. The 
evidence also proved that the patent issued to Brazeau’s rep- 
resentatives in 1852 was recalled or cancelled before the trial 
in.this case. If these facts had been included in the finding 
the plaintiff would have been entitled to the relief and judg- 
ment prayed for in his petition. The court erred in refusing 
to find them. The evidence abundantly proved them. 

II. The legal title must be admitted to be in Louis La- 
beaume or his legal representatives. The equitable or claim 
of the representatives of Brazeau followed the land in the 
hands of the present claimants under the patent to La- 
beaume. The tract of three hundred and seventy-four 
arpens conceded to Labeaume and surveyed by Soulard 
under authority of the Spanish government included the 
four by twenty arpens, as well that portion reserved by Bra- 
zeau as that he conveyed to Labeaume. The United States 
surveys made in 1817 of the confirmations respectively of 
three hundred and fifty-six arpens to Labeaume and six- 
teen arpens to Brazeau, severed the whole from the public 
domain and located the land in both confirmations. The 
confirmations having been thus located and severed from the 
public domain by the authorized act of the government of 
the United States, the rights of said confirmees respectively 
attached to the land, each to his own share or portion from 
the date of the return of the official survey; and said rights 
were according to said confirmations and surveys. The gov- 
ernment of the United States from the time of the survey in 
1817 had no longer any control in respect to the location of 
the land embraced in said confirmations, and it belonged to 
the judicial and not to the executive department of the gov- 
ernment to settle conflicts between the confirmees or their 
legal representatives. The rights of Brazeau or his legal 
representatives became fixed by the confirmation in his favor, 
and the right became definite and certain in the matter of 
the location of the land when the survey was made in 1817. 
That the patent issued to Labeaume included all the land 
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embraced in the confirmations to him and Brazeau does not 
have the effect to defeat the equities of the latter. The pat- 
entee holds in trust for the owners of the equitable interest. 
(2 Johns. Ch. 405; 9 Cranch, 164; 11 How. 567; 7 Mo. 
610.) Brazeau was entitled to sixteen arpens within the 
extended grant to Labeaume. This is apparent on the face 
of the act of confirmation itself. From the survey in 1817 
of the “two tracts in one,” plats of the respective tracts 
could have been constructed, and patent certificates to the 
respective confirmees could have been made out and patents 
issued. By the survey in 1817, the confirmation to Brazeau 
attached to the land so surveyed. (West v. Cochran, 17 
How. 415; Carondelet v. McPherson, 20 Mo. 203.) 

III. Neither the Secretary of the Interior, nor any other 
officer of the executive department of the government, had 
any right—after the survey of 1817 was returned and re- 
corded—to determine the rights of the claimants. That 
right belongs to the judiciary. The survey or retracing of 
the lines, made by order of the Secretary of the Interior in 
1852, can not affect either party unless assented to, and this 
Brazeau’s representatives refused to do. (20 Mo. 205.) 

IV. The plaintiff is not barred by laches; nor is this a 
stale demand. From the year 1823 there have been con- 
tinued efforts on the part of Brazeau’s representatives to 
recover the land in controversy. It was not till 1852 that 
Labeaume’s representatives got the patent in question. The 
patent was obtained in the very midst of this controversy. 
Labeaume’s representatives hold the legal title in trust for 
Brazeau’s representatives. 

V. The court finds that the four by four arpens confirmed 
to Brazeau are situate south of Labeaume’s south ditch, and 
that said ditch, at the time of Soulard’s survey in 1803, was 
recognized by all the proprietors as Labeaume’s south line, 
and that possession was claimed and held with such recogni- 
tion from the time of said survey in 1803 until 1823. The 
evidence does not warrant the finding of these facts. This 
south ditch of Labeaume was his south line for a part of his 
14—VvVoL. XXx. 
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concession, but not the whole distance along the south of 
his concession. Brazeau either had no land confirmed to 
him, or that which was confirmed is a part of the original 
concession of four by twenty arpens conceded. The whole 
of this was north of the ditch. 


B. A. Hill and Shepley, for respondents. 


I. The case as now presented raises the same questions 
discussed and decided when the case was here before. (See 
25 Mo. 484.) The confirmation to Brazeau was void, no 
notice having been filed by him or his vendee Chouteau. If 
the claim be not void for want of notice, yet it can not ope- 
rate as a grant of the premises in controversy by force of the 
acts of 1805 and 1807. Brazeau had no estate or claim, and 
no possession. (Gilb. Ten. 75; 2 Co. Inst. 516, 295.) The 
confirmation to Labeaume is express, and he had the posses- 
sion to support it. The estate of the confirmee Labeaume 
originated under the act of 1805. He had a warrant or 
order of survey, and a survey by Soulard in 1799 of the 
identical premises included within the Labeaume patent. 
He was the head of a family and in actual possession in Oc- 
tober, 1800, and December 20, 1803. The survey under the 
Spanish law was the authentic act upon which the grant was 
made, and proves itself as a record. The commissioners of 
the United States had no power to make a new survey of the 
Labeaume tract after confirmation. The Soulard survey had 
been filed with the proper register and recorder, and appeared 
of record on the public archives of said territory of Louis- 
iana. The commissioners had the power to direct a resurvey, 
and in such case the lines of Soulard’s survey should have 
been retraced. This order of survey must be regarded as an 
order of resurvey. The government of the United States, in 
1852, made the resurvey pursuant to the act of Congress of 
1807, and the patent issued thereon. The Spanish survey of 
Soulard was conclusive as soon as the confirmation was made, 
and the Labeaume tract was located thereby. (Ott v. Sou- 
lard, 9 Mo. 588.) The surveys of 1817, 1833 and 1837, by 
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the surveyors general of the United States, of the Labeaume 
tract, were not authorized by the act of Congress under which 
the confirmation was made, and were void. Each of these 
surveys has, moreover, been disapproved by the executive 
department of the government. (See West v. Cochran, 17 
How. 403.) The cases of West v. Cochran and Staniford v. 
Taylor do not hold that a confirmation under the act of 1807, 
upon an authenticated plat of survey filed with the recorder 
and appearing of record, is not effectual to vest the title in 
the confirmee. The scope of these decisions is limited to 
unsurveyed and unlocated claims. Brazeau’s grant was 
unauthorized, for the lieutenant governor of Louisiana had 
no power to grant lands. There was no definite location of 
Brazeau’s grant. There was no Spanish, French or Amer- 
ican survey of it at the time of the confirmation; not even a 
figurative plat of it filed of record. The confirmation car- 
ried with it the condition of survey. (West v. Cochran, 17 
How. 403; Staniford v. Taylor, 18 How. 512). Plaintiff, as 
representative of Brazeau, has no title to any land outside of 
the United States survey under the confirmation. The claim 
to an equity to claim a location within the Soulard survey 
confirmed and retraced by the United States and patented to 
Labeaume’s representatives is expressly repudiated by the 
majority of the court in the case of West v. Cochran, and 
Staniford v. Taylor, 18 How. 512. 

II. It is not true that the confirmations to Labeaume and 
Brazeau are to two persons for the same land. The confirm- 
ation to Brazeau must be located according to the reserva- 
tion in the deed of May 9, 1798, if it can be located at all 
by evidence dehors the United States survey. The evi- 
dence clearly shows that the Brazeau reservation was south 
of Labeaume’s south ditch. How can a court of equity de- 
eree, after sixty years’ possession, by a common boundary 
line, that the Brazeau reservation is to be located at a differ- 
ent place from that described in the deeds under which the 
respective proprietors on the north and south claim title? If 
there could be any doubt in regard to this question, will the 
court, after this lapse of time, disturb innocent purchasers 
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for a valuable consideration, when the property has increased 
in value from forty dollars to five hundred thousand dol- 
lars. Plaintiff’s equitable claim arose, if at all, fifty years 
ago. Soulard’s survey did not include the reservation, and 
the court has so found. There is no doubt of the correct- 
ness of the finding. The plaintiff sold to L. V. Bogy the 
whole of the Brazeau reservation south of the Soulard sur- 
vey for Labeaume, and if he can persuade this court to relo- 
cate the same reservation within the Soulard survey, the 
representatives of Brazeau will obtain thirty-two arpens of 
land under a confirmation for four arpens made by the board, 
in direct violation of law, to a man who was not a claimant 
and had no interest. The survey by the United States loca- 
ted the land, and there is not even a plausible excuse for 
claiming a relocation. (West v. Cochran, 17 How. 403.) 
See report of argument for respondent when the case was 
on appeal before. 


NapTon, Judge, delivered the opinion of the court. 


This case presents substantially the same questions that 
were before the court when it was here before. (25 Mo. 
484.) Upon the last trial, in the land court, all the evidence 
was submitted, and there was a finding by the court of the 
facts; but upon this finding the same questions arise as did 
upon the demurrer to the bill. 

lt is unnecessary to repeat what I said when the case was 
here before. Upon the propriety of the location of the Bra- 
zeau reservation by survey under the Secretary of the Inte- 
rior in 1852, I give no opinion. I consider the case as deci- 
ded by the case of Cochran v. West; and if it should turn out 
that I am mistaken in the construction given to this and - 
other decisions of the supreme court of the United States, I 
prefer leaving to that court an examination into the question 
of location which will arise in the event that these decisions 
have been misunderstood. 

It has been suggested that the survey of Brown of two 
tracts in one may be treated as the authoritative government 
survey, and if so, that there is nothing in the principle deter- 
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mined in Cochran v. West to prevent a correction of the last 
survey which located the Brazeau reservation outside of the 
Labeaume concession and south of the ditch. But it will 
be observed that all these surveys—Soulard’s, Brown’s, and 
the survey under the directions of Secretary Stuart—were 
all before the court in the case referred to, and the last was 
regarded by the court as the authoritative survey. 

Upon this ground alone of res adjudicata, I am for affirm- 
ing the judgment of the land court. 

Judge Ewing concurs in this opinion. 


Scott, Judge. P. Chouteau owned two parcels of land 
north of St. Louis. One of these tracts was supposed to be 
immediately north of and adjoining the other. On the first 
of June, 1826, Chouteau conveyed to G. F. Strother these 
tracts of land by the following descriptions: ‘ All that tract 
or parcel of land granted to the said Pierre Chouteau in 
October, 1797, by Charles Dehault Delassus, Spanish com- 
mandant, beginning at Roy’s line, running north to La- 
beaume’s south line, and extending from the river to the 
common fields west, it being intended hereby to convey to 
the said G. F. Strother, his heirs and assigns, all the land 
contained within the said concession, except that heretofore 
sold by the said Pierre Chouteau according to his said sey- 
eral contracts, to be limited by the metes and bounds limited 
and fixed by the intention of the parties at the period of con- 
tracting. And one other tract of land containing four ar- 
pens, running on the river, and running back four arpens, 
making sixteen arpens, lying between the north line of the 
first described tract of land and the south boundary of the 
tract of land sold by Joseph Brazeau to Labeaume ; said six- 
teen arpens being a tract or parcel of land confirmed to 
Joseph Brazeau, and sold and conveyed by Joseph Brazeau to 
Pierre Chouteau.” The exceptions in the granting part of 
the deed in relation to the first tract described have no influ- 
ence in this controversy, as they all lie south of the land in 
dispute. 
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On the 3d of September, 1830, Strother, by a deed con- 
taining an exception not affecting this controversy, conveyed 
the tracts of land he purchased from Chouteau to John 
O’Fallon and John Mullanphy, in trust for the St. Louis 
Marine Railway Company. With the exception above sta- 
ted, this deed professed to convey to the said trustees the 
same tracts, pieces or parcels of land which the said G. F. 
Strother purchased from Pierre Chouteau by the deed above 
mentioned, and the description of the tracts in the two deeds 
correspond in substance if not in words. 

On the 31st of January, 1851, the St. Louis Marine Rail- 
way Company passed the following resolutions: “ 1st. That 
the land belonging to or claimed by the St. Louis Marine 
Railway Company in the city of St. Louis, and north of what 
is known as Labeaume’s ditch, being four arpens in front on 
the river, and four arpens in depth, and bounded on the east 
by the Mississippi river, and south by said ditch of Labeaume, 
and containing sixteen arpens, be conveyed to John Ma- 
gwire, and that J. O’Fallon, surviving trustee, who holds the 
legal title to the said land, be and he is hereby directed to 
make said conveyance to said Magwire and deliver the same. 
2d. That, on receiving the deed on the last resolution men- 
tioned, said John Magwire execute and deliver to the stock- 
holders of said company an agreement to commence suits or 
other proceedings, without delay and at his own expense, for 
the recovery of the land to be conveyed to him, and on re- 
covering the same, or any part thereof, to convey to each 
stockholder such portion of said land as shall be equal to 
one-fourth of what is represented by the stock such stock- 
holders may hold at the time of said recovery.” Magwire 
entered into an agreement in pursuance to this resolution, 
and on the 2d of January, 1852, John O’Fallon executed to 
him a deed in which the land is described as set forth in the 
foregoing resolutions. Thus it appears that the St. Louis 
Marine Railway Company has employed the plaintiff to pros- 
ecute this suit for the company, and the plaintiff can not be 
viewed in a more favorable light than the company itself. 
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Now the concession to Chouteau, as surveyed by the Uni- 
ted States, which is the first tract mentioned in the deed 
from him to Strother, did not extend so far north as it was 
made to extend by the Spanish survey made for Chouteau 
under his concession. The Spanish surveyor bounds this 
concession on the north by the land of Labeaume, and on 
the figurative plat accompanying the survey there is marked 
a ditch as the northern boundary of the survey. 

Brazeau originally, under the Spanish government, owned 
the land which is described above as Labeaume’s. He sold 
it to Labeaume, and after Labeaume purchased from Brazeau 
he obtained from the Spanish government an extension of 
the limits of the land he so purchased. Brazeau, in making 
a sale to Labeaume, reserved to himself four arpens of land 
to be taken at the foot of the hillock in the southern part of 
said tract. This hillock is some distance below the ditch 
marked as the northern boundary of the Spanish survey of 
Chouteau’s concession by Delassus. The space between a line 
from the foot of the hillock and the ditch would contain some 
eighteen anda half arpens. This hillock, in the earliest Span- 
ish documents concerning Brazeau and Labeaume’s conces- 
sions, transfers and reservations, is called the grange de terre. 
It is a noted object, the locality of which admitted of no 
uncertainty or dispute. In July, 1816, Brazeau conveyed to 
Pierre Chouteau the reservation of four by four arpens in 
pursuance, as it is alleged in the deed, to a previous sale. 
This deed describes the tract of four by four as situated in 
the south part of the concession to Brazeau which he con- 
veyed to Labeaume. These facts are narrated not with a view 
to locate the four by four tract reserved by Brazeau and by 
him sold to P. Chouteau, who conveyed to Strother and who 
conveyed to the trustees of the St. Louis Marine Railway 
Company. They are stated to show that there was a ground 
for dispute as to the fact whether the four by four tract 
should be located north or south of the ditch. 

The government of the United States surveyed and loca? 
ted the four by four tract immediately south of the ditch of 
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Labeaume, and on the 25th of March, 1852, issued a patent 
therefor to Joseph Brazcau or his legal representatives. The 
plaintiff John Magwire, claiming to be the representative of 
Brazeau, refused to receive this patent because it did not 
properly locate the four by four tract, placing it south instead 
of north of Labeaume’s ditch, and during the pendency of 
this suit the patent was recalled. 

In 1856 the patent for the four by four was demanded of 
the recorder of land titles by Louis G. Picot, trustee of Ann 
Biddle, who was an original stockholder in the Marine Rail- 
way Company, and to whom the said company had conveyed 
two lots in the year 1841, which lots are situated within the 
boundaries of the patent to Joseph Brazeau. This demand 
was made by Picot as a representative of Joseph Brazeau. 

Under these circumstances, how does the Marine Railway 
Company or its agent Magwire claim to be the exclusive rep- 
resentative of Brazeau? Is not Picot a representative of 
Brazeau, having a prior right to Magwire? Can Magwire, 
as agent, claiming as agent of the Marine Railway Company, 
have rights superior to those who claim by a prior title from 
that company? Can Magwire insist that, as representative of 
Brazeau, he is entitled to the land north of the ditch, and 
thus exclude those who are prior in right to him, claiming 
to be the same representative? Magwire only claims the 
land north of the ditch. Now if Picot, as representative of 
Brazeau, is eutitled to the land by a prior title from the 
Marine Railway Company, whether it is north or south of 
the ditch, can there be any equity in the subsequent claim 
of Magwire? Jf the government of the United States had a 
right to locate the four by four; if that location has been 
made and a patent issued to Joseph Brazeau or his legal 
representatives ; if Picot, claiming to be the representative 
of Brazeau, is willing to take the land as located by the Uni- 
ted States, on what ground shall Magwire, the agent of the 
Marine Railway Company, prevent this after the company 
has made Picot such representative. The company can not 
have land both north and south of the ditch. If it has placed 
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Picot south, and the government has given him a patent 
where the company has located him, what right has that 
company, through its agent, the plaintiff, to deny him the 
benefit of that patent, and, by seeking for a location of the 
land elsewhere, violate its faith and obligations to him. 

These doubts and difficulties suggest themselves to my 
mind in considering this case. I can not see how the com- 
pany, or its agent Magwire, can have any equity in this case 
whilst there is a prior appropriation of the four by four south 
of the ditch to its alienee. Picot is not before the court. 
His claim under the patent has not yet been presented to us. 
Whether he has any claim under the patent; whether the 
officers of the government could appropriate the land to the 
satisfaction of the four by four claim; what has been the 
effect of recalling the patent; whether that act does divest 
any right previously vested in him; whether Magwire by 
refusing the patent could affect his rights, are all questions 
not presented by the record, and nothing will be said in rela- 
tion to them, but it seems to me will have to be determined 
before we can ascertain whether there is any equity in Ma- 
gwire suing for the Marine Railway Company. 

If the title to the four by four located north of the ditch 
was in the Marine Railway Company, and if it had pre- 
viously sold and appropriated that tract south of the ditch, 
and had afterwards defeated the right of her alienee, I do 
not see why she would not be compelled to hold such title 
in trust for those who were wronged. 

I must know what the company has done with the land 
south of the ditch before I can say that there is any equity 
in Magwire. This is not the former action of ejectment in 
which the mere legal title is involved, but it is a bill in chan- 
cery, and the equity of the party must appear. 

I do not see that the claim of the plaintiff is strengthened 
by his deed from Hamilton, the administrator of Strother. 
It appears to me that that deed was ineffectual, as Strother 
in his lifetime had conveyed away all his interest in the four 
by four tract. 
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When this case was here before, I expressed the opinion, 
founded on a fact which I supposed I was warranted in as- 
suming by the consent of the plaintiff’s counsel, that there 
was no equity in the bill. Was Lin error in supposing that I 
was warranted in making that assumption? Yet the case, as 
now presented, furnishes ground, as I conceive, for the same 
opinion. As the case has been tried again since then, and 
as the same difficulty existed in the way of recovery on the 
part of the plaintiff and he did not see proper to obviate it, 
but insisted on his equity as his bill was framed, I am in 
favor of an affirmance of the judgment, believing that, under 
the circumstances, it would be unwarrantable to keep the 


defendants longer before the court. 
The judgment must be affirmed, in my opinion. The 


other judges concur in affirming the judgment. 





MULLIGAN, Respondent, v. Meap, Appellant. 
1. Judgment affirmed. 


Appeal from St. Louis Land Court. 


Gibson, for appellant. 
A. J. P. Garesché, for respondent. 


Napton, Judge, delivered the opinion of the court. 


We do not see how the defendant could object to the in- 
structions in this case. The law was laid in as favorable a 
manner as possible for the defendant and substantially as it 
was asked, except that the instruction, which would restrict 
the recovery of interest to five years, was refused. Such a 
restriction as this might, in certain conceivable cases, produce 
the grossest injustice, though there is no evidence preserved 
to show how it would have operated in the present case. We 
think the instructions given were right. The other judges 
concurring, the judgment of the land court is affirmed. 
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Bouraoin, Respondent, v. WHEATON ef al., Appellants. 


1. Where in an attachment suit the defendant files a plea in the nature of 
a plea in abatement putting in issue the truth of the facts alleged in the 
plaintiff’s affidavit, and the issue raised by this plea is found for the plain- 
tiff, the defendant should be allowed time, if he ask it, without terms, to 
file an answer in bar of the action. 


Appeal from St. Louis Court of Common Pleas. 


A. M. & 8S. H. Gardner, for appellants. 


I. The defendants should have been permitted to file an 
answer after the verdict on the pleain abatement. This was 
the earliest opportunity defendants had of filing an answer. 
Had they filed it sooner it would have been a waiver of the 
plea in abatement. They should have been allowed the usual 
time. They had interposed no unusual plea, nor caused any 
unnecessary delay. It was impossible to comply with the 
terms imposed. 


Scott, Judge, delivered the opinion of the court. 


This was a suit commenced by attachment. The truth of 
the fact on which the attachment was founded was put in 
issue by a plea in the nature of an abatement. This issue 
was found for the plaintiff. Thereupon the defendants asked 
leave of the court to file a plea to the merits, which the 
court refused except said defendants would first file an affi- 
davit of merits instanter. The defendants then asked for 
time to prepare the said affidavit, which the court refused, 
and thereupon entered final judgment against them. 

It has been repeatedly held by this court that a defendant, 
by pleading to the merits in a suit by attachment, waives the 
benefit of any plea in the nature of an abatement he may 
have previously filed ; that the two pleas can not be filed at 
the same time without producing the same result. (Fugate 
v. Glascock, 7 Mo. 577; Hatry v. Shuman, 13 Mo. 547; 
Cannon v. McManus, 17 Mo. 345.) As the effect of filing 
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a plea to the merits would have been a waiver of the matter 
in abatement, the defendants certainly should have been 
allowed time to file a plea in bar of the action after the dila- 
tory plea was disposed of. The law imposes no terms on 
the exercise of this right, and the court had no authority to 
exact them. 

The judgment is reversed and the cause remanded. The 
other judges concur. 


Dozier, Respondent, v. JERMAN, Appellant. 


1. Though amendments should be liberally allowed in furtherance of justice, 
yet the discretion of the inferior courts will not be controlled by the su- 
preme court unless it has been manifestly abused. 

2. Where a defendant prays the court on the trial to be allowed to amend his 
answer, and the court refuses to grant the motion, but allows the defendant 
to introduce evidence in support of the issue raised by the proposed amend- 
ment, and fully submits said issue to the jury by the instructions given, the 
discretion of the court in the allowance of amendments is not abused. 

8. A party wishing to avail himself of error in the giving or refusing of in- 
structions must take his exception at the time they are given or refused ; 
it is too late to make his objections for the first time on a motion for a new 
trial. 

4. It is discretionary with the courts to relax the rules of evidence as to the 
order of examining witnesses or introducing testimony ; material testimony 
should not be excluded because offered after the testimony is closed, unless 
it has been kept back by trick, and the opposite party would be deceived or 
injuriously affected by it. 

5. Wherever the jury is authorized, in a case of unliquidated damages, to 
allow interest in estimating the damages, the interest is not recoverable as 
such in addition to the damages assessed by the jury, but must enter into 
the estimate made by the jury and be found as a part of the damages 
assessed. 


Appeal from St. Louis Court of Common Pleas. 


This was an action to recover damages for an alleged 
wrongful sale, by the direction of the defendant, of certain 
real estate belonging to the plaintiff, and conveyed by him to 
a trustee to secure a certain note for $2,140 executed by the 
plaintiff and held by the defendant. The plaintiff sets forth 
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in his petition that when the note became due he was unable 
to pay it, and entered into an agreement with the defen- 
dant, through the agent of the latter, for an extension of six 
months; that in violation of this agreement, although a por- 
tion of the consideration therefor was paid and all of it offered 
to be paid, defendant directed the trustee to make sale of the 
property ; that sale was accordingly made, while the plaintiff 
was absent dangerously ill, at a great sacrifice. The facts in 
evidence, so far as they bear on the questions decided by the 
court, are sufficiently set forth in the opinion of the court. 


Mc Clellan, Moody & Hillyer, for appellant. 


I. The court erred in refusing the amendment asked. The 
matters embraced in it constituted a defence. The verdict 
returned by the jury was either void for uncertainty, or it was 
good for the principal amount stated, and the item of interest 
should have been treated as surplusage. The court erred in 
computing the interest. The court had no right to deter- 
mine what “sale” the jury intended, or its date. Jury could 
not give interest as such. As to the power of the court to 
amend a verdict, see 3 Brev. 113; 8 Ired. 528; 1 H. BI. 79; 
1 Mass. 153; 6 N. H. 518; 4 Call, 522; 3 Yerg. 327; 1 
Monr. 52; 3 Comst. 327; 12 Ill. 61; 2 Greene, 191; 19 
Mo. 239; 2 Maine, 37. The court also erred in giving and 
refusing instructions. The agreement between Dozier and 
Jefferson Jermain, the alleged agent of defendant, was usu- 
rious; it was therefore binding on neither party. (SH. & 
Jo. 193; 17 Mass. 258; 13 Pick. 518; 7 N. H. 326; 5 Mass. 
395; 4N. H. 285; 4 Dall. 298, 308; 6 Binn. 321; 48. & 
R. 159; 2 id. 159; 14 Johns. 146; 5 Day, 452; 8 Johns. 
304; 4 Rawle, 185; 2 Shepl. 404; 14 Mass. 322; 15 Mass. 
39; 1 Binn. 118; 4 Halst. 8352; 7 Mo. 585.) The court 
erred in permitting Alton Long to testify after the plaintiff 
and defendant had both rested. 


S. T. § A. D. Glover, for respondent. 


I. The proposed amendment on the trial was properly re- 
fused. The court committed no error in giving or refusing 
instructions. The evidence fully sustained the verdict. 
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Ewine, Judge, delivered the opinion of the court. 


During the progress of the trial the defendant offered to 
amend the answer (it having been already once amended on 
the trial) by alleging the existence of certain encumbrances 
on the land in question; that the plaintiff was the owner in 
fee of but an undivided half thereof, and that he failed to 
make known said encumbrances to the defendant pending 
the negotiation for an extension on the note. The amend- 
ment being refused, exceptions were taken, and this ruling 
of the court is one of the errors assigned. It might be suff- 
cient to say, on this point, that the conceded discretion of the 
courts in the matter of amendments on the trial, even though 
the proposed amendment may have contained matters of de- 
fence to the action, was not, in our opinion, wrongly exer- 
cised in this instance, and does not call for our interference. 
The spirit of our code, it is true, favors a liberal practice in 
this respect, and amendments should be encouraged in fur- 
therance of justice, but the discretion of inferior courts will 
not be controlled by this court unless it appears to have been 
manifestly abused. Moreover, the first amendment embra- 
ced substantially the matters set up in the one refused as to 
the encumbrances ; and the only additional allegations related 
to the plaintiff’s knowledge of them at the time of the nego- 
tiation respecting the note, his failure to communicate them 
to the defendant, and that he was the owner in fee of but 
one-half of the land. These facts defendant relies upon as 
a defence to the action, and he alleges that they gave him 
the right to repudiate the contract, or exonerated him from 
any obligation to acceptit. But notwithstanding the amend- 
ment was refused, it seems that the defendant had the bene- 
fit of it on the trial, and in the instructions of the court, as 
fully as if it had been formally incorporated into his answer, 
and thus made a part of his defence; for it appears from 
the bill of exceptions that the facts alleged in the proposed 
amendment were disclosed in the testimony of witnesses, 
particularly that of Mr. McClelland, and that they were al- 
lowed to go before the jury without objection. The most 
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material of these facts consisted of the agreement in writing 
between the plaintiff and one Watkins, bearing date July, 
1854, by which it appears that they were the joint purchas- 
ers of the land from Mitchell ; that plaintiff was the owner 
of but one undivided half thereof, and that in consideration 
of the sale of Watkins to Dozier of one-half (his interest) of 
the property, Dozier assumed the total liability to Mitchell 
for the purchase money, and also became liable to Watkins 
for additional sums on other accounts; also sundry judg- 
ments against the plaintiff for various sums, which appear to 
have been unsatisfied at the date of the transaction which 
gave rise to this suit. 

Again, the issue, which is raised by the proposed amend- 
ment, was not only thus really presented to the jury in the 
evidence alluded to, but was distinctly submitted to them 
in an instruction asked by the defendant and given by the 
court. That instruction is as follows: ‘ That if the jury 
believe from the evidence that an agreement was made be- 
tween plaintiff and defendant for an extension of the loan 
mertioned in the plaintiff’s petition, and that by the terms 
of said agreement plaintiff was to execute a new deed of 
trust on the land, and that the agent of plaintiff, in nego- 
tiating for the new deed of trust, represented to defen- 
dant or defendant’s agent that the title to the land was 
clear; and if the jury further believe from the evidence that 
at that time plaintiff had a fee simple title to only one-half 
of the land, and a bond for the title to the other half, which 
bond was subject to conditions involving matters of unsettled 
account, and there were judgments and other liens upon said 
land, then defendant, on being informed of these facts, had a 
right to repudiate such contract and to decline accepting the 
new deed of trust.” 

The jury having thus passed upon the questions embraced 
in the amendment offered, nothing was lost to the defendant 
by overruling the motion to amend, and he has no cause of 
complaint by reason of the ruling of the court in this respect. 

It appears that no exceptions were taken to the giving or 
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refusing of instructions, and this relieves us of the necessity 
of examining them. A party wishing to avail himself of 
error in giving or refusing instructions must save his ex- 
ceptions at the time they are given or refused, and_it is too 
late to make his objections for the first time on a motion 
for a new trial. (Bompart v. Boyer, 8 Mo. 234; id. 656; 
14 id. 867.) No point being raised until the motion for a 
new trial in the court below, the objection can not be enter- 
tained in this court. We may remark, however, that the 
instructions given present the law of the case arising upon 
the issues and evidence fully to the jury, and of the instruc- 
tions refused several of them were embraced substantially in 
those that were given, and the others were erroneous as legal 
propositions. 

The defendant excepted to the ruling of the court in ad- 
mitting the testimony of Alton Long against his objection. 
The bill of exceptions, however, shows that the objection was 
general, and this would be a sufficient reason for disregard- 
ing it here; for where evidence is objected to, the bill of ex- 
ceptions must show the specific ground of objection, other- 
wise it can not be considered in this court. (Fields v. Hun- 
ter, 8 Mo. 128.) It appears, however, that the witness was 
introduced after the plaintiff and defendant had rested ; and 
the point made by counsel in their brief is that this evidence 
was not in rebuttal, and was received out of its proper order. 
The answer to this is, that the court below is entrusted with 
a discretion in regard to the relaxation of the rules of evi- 
dence as to the order of examining witnesses or introducing 
testimony ; (Rucker v. Eddings, 7 Mo. 115 ;) and there was 
manifestly no abuse of that discretion in admitting the tes- 
timony of Col. Long. Material testimony should not be ex- 
cluded because offered after the evidence is closed on both 
sides, unless it has been kept back by trick, and the opposite 
party would be deceived or injuriously affected by it. (Ib. 
4 Binn. 198.) 

An objection is taken to the verdict of the jury, and to the 
judgment of the court thereon allowing interest on the dam- 
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ages found by the jury. The verdict was for “five thou- 
sand two hundred and fifty-three dollars, with interest from 
day of sale.” The jury having been discharged, the court, 
on plaintiff’s motion, directed the interest named in the 
verdict to be computed, and rendered judgment on the 
verdict, with interest thus computed, for six thousand and 
fourteen dollars. This was erroneous. The action was one 
sounding in damages, and the amount of damages was spe- 
cifically found by the jury ; upon which interest, eo nomine, 
was given in addition. Interest is recoverable, as a matter of 
law, either by reason of an express contract to pay it, or be- 
cause it is recoverable as damages which the party is legally 
bound to pay for the detention of money or property improp- 
erly withheld; and where it is imposed to punish negligent, 
tortious or fraudulent conduct, it rests in the pleasure of the 
jury and is given as damages. (Sedgwick, Dam. 393-405.) 
The general rule undoubtedly is that interest is not recover- 
able on unliquidated damages or for an uncertain demand ; 
and whenever it is allowable, as in trover or trespass, for con- 
verting or taking goods—in which the measure of damages is 
in general the value of the property at the time of the taking 
or conversion, with interest—the interest is not recoverable 
as such in addition to the damages assessed by the jury, but 
must enter into their estimate of and be found as a part of 
the damage itself. 

As to the amount of the verdict, although larger than 
seems to us reasonable from a view of the case as the record 
presented it, yet it is not so excessive as to authorize us to 
attribute it to wrong motives in the jury, or suppose it to 
. have been the result of improper influences operating on 
their minds, more especially as there were two jury trials 
and the amount of damages in each case was nearly equal. 

The judgment will be reversed; but judgment will be en- 
tered here for the amount of the verdict, less the interest, 
namely, five thousand two hundred and fifty-three dollars, 
and the plaintiff will pay the costs of the appeal. 

Judgment accordingly ; the other judges concurring. 
15—VOoL. Xxx. 
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FaGan, Respondent, v. Lone, Appellant. 


1. An incoming partner is not liable for debts contracted before he enters the 
partnership ; nor can his co-partner render him liable for such previously 
contracted debts by giving a note therefor in the partnership name. The 
incoming partner may, by his agreement, become liable for such debts, and 
the new ‘irm may, with the consent of the creditors, novate such debts. 

2. A party to a suit is entitled to examine as a witness any of the adverse 
parties thereto. (R. C. 1855, p. 1577, § 3.) 

8. Where one of two defendants does not join in an appeal from a justice of 
the peace, the appellate court may, on proper motion, order a severance. 


Appeal from St. Louis Law Commissioner’s Court. 


This was a suit originally instituted before a justice of the 
peace against Francis Shields and Patrick Long on the fol- 
lowing promissory note: “$105. August 25, 1857. Due 
to Thomas Fagan, or order, one hundred and five dollars, for 
value received, on section seventeen of south-west branch of 
the Pacific Railroad, negotiable and payable without defalca- 
tion or discount. [Signed] F. Shields & Co.” 

The plaintiff obtained judgment before the justice, and 
the defendant Long appealed. On the trial in the law com- 
missioner’s court a severance was had as to the defendants on 
the ground that the defendant Shields did not join in the ap- 
peal from the judgment of the justice, and Shields was in- 
troduced as a witness in behalf of the plaintiff against the 
objection of defendant Long. It appeared in evidence that 
about the date of the above note Long became a partner of 
Shields in the grading of section seventeen on the south- 
west branch of the Pacific Railroad. Long purchased the 
interest of one Michael Dempsey, who was previous to that 
time a partner of Shields. The note was given for an in- 
debtedness incurred by Shields and Dempsey. There was 
evidence introduced with a view to show that Shields and 
Long were to pay the debts incurred in the grading of said 
section seventeen by Shields and Dempsey. 

The cause was tried by the court without a jury. The 
court, at the instance of the plaintiff, gave the following in- 
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structions or declarations of law: “1. If the jury find that 
the defendant Shields and Michael Dempsey were partners-in 
business, and as such became indebted to the plaintiff for the 
amount for which the note sued upon was given, and that be- 
fore said note was given the defendant Long purchased the 
interest of said Dempsey in the firm, and was a partner of the 
defendant Shields at the time the note was executed, and that 
said note was signed as the note of the firm of Shields and 
Long, then the defendant Shields, in the making of the note, 
is to be considered the agent of the new firm and his act is 
binding upon the partners therein, and the plaintiff is entitled 
to recover. 2. If the jury find that the defendant Long, after 
the purchase by him of the interest in said firm, paid off the 
liabilities of the former copartnership, that he received the 
benefit of its contracts, or in other respects directly or im- 
pliedly [assumed] its obligations, then these are facts from 
which the jury may infer an understanding between the par- 
ties that Long was to be held liable for the debts of Shields 
and Dempsey. 3. If the jury find that Long purchased the 
interest of Dempsey in the firm of Shields and Dempsey, 
then, without proof of any other or further agreement, he 
became entitled to its credits and became liable for its obli- 
gations. 4. If the testimony shows that Long became the 
partner of Shields by his purchase of Dempsey’s share, and 
that there was a possibility of profit accruing to Long there- 
from, then he is liable with Shields for the amount of the 
note sued for, providing he got the benefit accruing from the 
consideration thereof.” 

The court gave the following instructions at the instance 
of defendant: “1. If the evidence shows that the note sued 
on was given for a debt contracted and due by Shields, prior 
to the formation of the partnership, without the concurrence 
or authority of defendant Long, said note does not bind said 
Long, unless he subsequently approved, acknowledged, ad- 
mitted or promised to pay the same. 2. If it appears from 
the evidence that the consideration of the note was for money, 
goods, &c., had and obtained of plaintiff by Francis Shields 
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prior to the existence of a partnership between Shields and 
defendant Long, and that said note was executed by said 
Shields, and without the authority or consent of Long, the 
plaintiff can not recover. 3. No person is liable as a part- 
ner for money borrowed, goods had and received, &c., by his 
copartner prior to the existence of the partnership, although 
said goods, money, &c., may have been applied to such pur- 
poses as enured to the benefit of said partner, unless said 
partner so sought to be charged promised to pay the same ; 
such promise may be either expressed or implied. 4. If a 
promissory note or due bill, executed by a partner in the 
name of the firm, be for his individual debt, which is known 
to the payee, it is a fraud upon the other partner and does 
not bind him.” 

The court found for the plaintiff, and gave judgment 
against the defendant Long and the sureties in the appeal 
bond. 


Farish, for appellant. 


I. The court erred in admitting Shields as a witness. The 
instructions given for the plaintiff were erroneous and contra- 
dictory, and inconsistent with those given for the defendant. 
The note does not bind Long. (1 East, 48; 6 Munf. 418; 25 
Mo. 23; 27 Mo. 408; 8 Mo. 511; 10 Mo. 636; 4 T. R. 720; 
10 Wend. 461; 2 Camp. 307; Story on Part. § 153.) 


C. C. Simmons, for respondent. 
Scott, Judge, delivered the opinion of the court. 


This judgment must be reversed for the contradictory in- 
structions given by the court. 

An incoming partner is not liable for debts contracted be- 
fore he enters the partnership. For such debts no member 
of the firm can, by using the partnership style, bind the in- 
coming partner. But an incoming partner may, by his 
agreement, become liable for such debts; and with the un- 
derstanding and consent of all parties a note may be given in 
the partnership name for such debt. The new firm, with the 
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consent of the creditor, may novate the debt. (Story on 
Part. § 152-3.) The instructions given for the plaintiff were 
erroneous. 

The law now allows a party to a suit to examine any ad- 
verse party. Shields was an adverse party to the plaintiff, 
though we can see that he was a willing witness for him. A 
codefendant, who is primarily liable for the debt claimed, is 
a competent witness for the plaintiff. (Bank of Charleston 
v. Emerie, 2 Sand. 718.) 

As the defendant Shields did not join the appeal, there was 
a right to sever him. (Perry v. Block et al., 1 Mo. 342.) 

Judge Ewing concurring, the judgment is reversed and 
the cause remanded. Judge Napton absent. 


FaGan, Respondent, v. Lone, Appellant. 
1. Fagan v. Long, ante, p. 222, affirmed. 
Appeal from St. Louis Law Commissioner’s Court. 


Farish, for appellant. 
C. C. Simmons, for respondent. 


Scott, Judge, delivered the opinion of the court. 


This case is like that of Fagan v. Shields and Long, decided 
at this term. 

Judge Ewing concurring, judgment reversed and cause 
remanded. Judge Napton absent. 


Baker, Respondent, v. Buock et al., Appellants. 


a, A party who writes his name on the back of a promissory note of which he 
is neither payee nor endorsee, is, prima facie, a maker of the note, and the 
payee is entitled to recover against him without proof of demand on the 

maker and notice of nonpayment. # 
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Appeal from St. Louis Law Commissioner’s Court. 


Simmons & Woerner, for appellants. 
Mason §- Woodson, for respondent. 


I. There is nothing either in the pleadings or the evidence 
to explain how the Blocks ever could have sustained the rela- 
tion of endorsers entitled to have demand of payment of 
other defendant and notice of nonpayment. They stood, 
prima facie, in the relation of makers of the note. The 
payee had a right to regard them as personally liable. (Pow- 
ell v. Thomas, 7 Mo. 440; Lewis v. Harney, 18 Mo. 74; Per- 
ry v. Barrett, 18 Mo. 140; Schneider v. Schiffman, 20 Mo. 
571.) If the defendants undertake to excuse themselves 
from this kind of liability, upon them rests the obligation 
both to plead these facts, and, when pleaded, the burden of 
proving them. It is an affirmative defence. (18 Mo. 81, 
140 ; 20 Mo. 571.) This the defendants have failed to do. 
They have failed altogether to prove that .they signed as 
endorsers. The instruction given, on motion of plaintiff, 
was proper. The instructions asked were properly refused. 
There was no evidence to sustain them, and they are not law. 


Scort, Judge, delivered the opinion of the court. 


This was a suit on a note of which the following is a copy: 
“‘ St. Louis, March, 1857. One day after date, I promise to 
pay to the order of Peter Baker, one hundred and fifty dol- 
lars, for value received, negotiable and payable without defal- 
cation or discount. [Signed] H. Haquette.” [Endorsed] 
“TL. Block & Bro.” 

L. & E. Block, whose names were endorsed on the note, 
were sued as joint makers. An instruction was asked by the 
defendants Block to the effect, that if the note was given for 
the debt of Haquette, and L. & E. Block signed the same as 
endorsers without intending to make themselves original 
promisors or joint makers thereof, and the transaction at the 
time was so understood by the parties, then the plaintiff is 
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not entitled to recover against the defendants Block without 
proof of a demand on the maker Haquette, and notice of his 
nonpayment. 

It is well settled law in this state that a party who writes 
his name on the back of a note of which he is neither payee 
nor endorsee, in the absence of extrinsic evidence, is to be 
treated as the maker of the note. (18 Mo. 74.) As there 
was no jury in the case, the court might well have refused 
the instruction, as the court was not bound to give the 
instruction unless in its opinion there was evidence to war 
rant it. Had the instruction been given, the court might 
have been committed to find for the defendant, as thereby it 
would have indirectly declared that there was evidence au- 
thorizing such instruction. Where the trial by jury is waiv- 
ed, there is some difficulty in this court’s reviewing such 
instructions, as it can not be seen whether the court below 
rejected the instruction because it did not contain a legal 
proposition, or because on the evidence there was no ground 
for it. Ifit should be refused on this last ground, this court 
would not interfere. We can not say that the court below 
erred in rejecting the defendant’s instruction. 

Judge Ewing concurring, judgment affirmed. Judge Nap- 
ton absent. 





FARRELL, Respondent, v. Hart, Appellant. 
1. Judgment affirmed. 


Appeal from St. Louis Circuit Court. 


F. C. Sharp and H. N. Hart, for appellant. 
Burke & Mauro, for respondent. 


EwineG, Judge, delivered the opinion of the court. 


This was an action on a negotiable promissory note execu- 
ted by the defendant to plaintiff in consideration of a judg- 
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ment rendered in the plaintiff’s favor against the Chicago 
and Mississippi Railroad Company. 

The defendant, in his answer, alleges a failure of consider- 
ation by reason of refusal of the plaintiff to give him a legal 
assignment of said judgment, and pleads a set-off for profes- 
sional services rendered; to which there was a replication 
denying the indebtedness. There was a judgment for plain- 
tiff for the amount of the note, from which the defendant 
appealed to this court. 

The only questions arise upon the instructions, and being 
of opinion there was no error in giving or refusing instruc- 
tions, the judgment will be affirmed; Judge Scott concur- 
ring. Judge Napton absent. 


——_+e6e+-———. 


LINVILLE e¢ al., Respondents, v. Harrison, Appellant. 


1. Where several causes of action are embraced in the same petition, they 
should be separately stated. 


Appeal from St. Louis Court of Common Pleas. 


Grover and B. A. Hill, for appellant. 


G. P. Strong, for respondents. 
Scort, Judge, delivered the opinion of the court. 


We see no error in the giving or refusing of instructions 
on the trial of the cause. There was a misjoinder of several 
causes of action in the second count of the petition. In the 
same count the party could not complain of taking his prop- 
erty wrongfully by replevin and also prefer a claim for dam- 
ages for maliciously suing out the replevin. These were sev- 
eral causes of action, and should have been separately stated, 
if they could have been joined. But the verdict returned by 
the jury is framed in such a way as shows that the defendant 
has sustained no injury by this course. It shows that no 
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damages were given on account of the malicious suit. In- 
deed the damages given the plaintiff were for a less sum 
than the defendant had by his agent sworn the property was 
worth. 

The other judges concurring, the judgment will be affirm- 
ed, with ten per cent. damages. 


GARNIER, Respondent, v. LEBrEav et al., Appellants. 


1. By the act of February 12, 1857, (Sess. Acts, 1857, p. 181,) ‘‘a party may 
be examined as a witness in behalf of his co-plaintiff or of a co-defendant 
as to any matter in which he is not jointly interested or liable with such 
co-plaintiff or co-defendant, and as to which a separate and not joint verdict 
or judgment can be rendered. 

2. Where a continuance was applied for in behalf of several defendants ina 
cause on the ground of the absence of a co-defendant alleged to be a mate- 
rial witness in their behalf; held, that the motion was properly overruled 
on the ground that it did not appear but that all the defendants were inter- 
ested in the defence which the testimony of the said co-defendant was ex- 
pected to support. 


Appeal from St. Louis Circuit Court. 


This was an action by Louis A. Garnier against A. A. Le 
Beau, E. O. English, 8. Meyerson, J. Burns and J. Johann, 
on a negotiable promissory note alleged to have been execu- 
ted by the defendants LeBeau and English, under the name 
and style of A. A. LeBeau & Co., in favor of Meyerson, and 
endorsed by him to the defendants, English, Burns and 
Johann—who were partners under the name and style of 
English, Burns & Co.—and endorsed by said English, Burns 
& Co. to the plaintiff. 

The defendant Myerson set up in his answer that he pro- 
cured said note for the plaintiff; that in endorsing the same 
he acted as agent of plaintiff and for his accommodation ; 
that his endorsement was given without consideration, and 
with the special understanding that he (Meyerson) was not 
to be held liable to the plaintiffs by virtue thereof. LeBeau 
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filed a separate answer, which he afterwards withdrew, and 
allowed judgment to be entered against him. The defendant 
Johann put in issue the alleged presentment and notice. 

The defendants English and Burns denied that the firm of 
English, Burns & Co. ever delivered the note in question to 
the plaintiff, or that due presentment was made or notice 
given. They allege that plaintiff received the note from 
Myerson and that no consideration was paid to the firm of 
English, Burns & Co. either by plaintiff or by Myerson ; that 
the note was made -by A. A. LeBeau, under the firm of A. 
A. LeBeau & Co., for the accommodation of said Myerson ; 
that for the said note plaintiff had taken the note of Gabriel 
Chouteau and said Myerson, and had given time to the said 
defendant Myerson, as the said last mentioned note was not 
due ; that when plaintiff took said note of Chouteau and 
Myerson he knew that Meyerson was the real debtor; and 
that when plaintiff first received it from Myerson he knew it 
was made for Myerson’s use and accommodation. They deny 
that the defendant English was ever a partner of LeBeau. 
They claim the benefit of all the collateral security and notes 
deposited by said Myerson with the plaintiff. 

At the trial the defendants English, Burns and Johann 
moved the court for a continuance of the cause, and in sup- 
port of this motion filed the affidavit of said Johann. In 
this affidavit said Johann set forth the absence of LeBeau, the 
materiality of his testimony, and that there was no other wit- 
ness in attendance or known to defendants whose testimony 
could have been procured in time and upon which the defen- 
dants could safely rely to prove the particular facts said Le- 
Beau was expected to prove; that defendants could not safely 
go to trial without his testimony; that he was not absent 
through consent or connivance, &c. The court overruled 
the motion. 

The court rendered judgment against the defendants. 


Knox & Kellogg, for appellants. 


I. The court should have granted the continuance. This 
was the return term. The affidavit in all respects fully com- 
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plied with the statute and rule of court. The note was made 
and endorsed solely for the accommodation of Myerson. The 
giving of the note of Myerson and Chouteau was a discharge 
of the other parties. It was given and received as payment. 
The plaintiff wholly failed to give the notice of dishonor. 
English was not a partner of LeBeau. 


H. N. Hart, for respondent. 


I. The ruling of the court on the motion for a continuance 
was right and proper. The parties had not severed in their 
defence. The party could not be a witness for the defen- 
dants. (R. C. 1855, p. 1577.) 


Scott, Judge, delivered the opinion of the court. 


This was an action on a negotiable promissory note. 
Three of the defendants, who were joint endorsers, made a 
defence to the action. One of them applied for a continu- 
ance on the ground of the absence of A. A. LeBeau, a co- 
defendant, whom they wished to examine. The application 
was refused, and this is the main if not the only point made 
in the cause. The cause was submitted to the court, and no 
question of law was raised by any instructions. There was 
an exception taken to the refusal of the court to permit a 
witness, Myerson, to answer the question, what was the 
consideration for which LeBeau, the maker, gave him the 
note, and whether LeBeau and English, Burns & Co. were 
not accommodation maker and endorsers for him, Myerson. 
Myerson was a defendant and the first endorser of the note, 
to whom it was made payable. 

The witness, on account of whose absence the continuance 
was asked, was a co-defendant. By our act concerning wit- 
nesses, 2 plaintiff or defendant has no right to examine his 
co-plaintiff or his co-defendant for himself. By the act of 
12th February, 1857, (Sess. Acts, p. 181,) “a party may be 
examined as a witness, in behalf of his co-plaintiff or of a 
co-defendant, as to any matter in which he is not jointly in- 
terested or liable with such co-plaintiff or co-defendant, and 
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as to which a separate and not joint verdict or judgment can 
be rendered.” The party applying for a continuance on the 
ground of the absence of a witness, such as is described in 
the foregoing provision, should show that he had a defence 
such as would warrant the examination of the witness. Here 
it does not appear but that all the defendants wanted their 
co-defendant as a witness. The party not showing that he 
had a case in which he was entitled to the evidence of his 
co-defendant, we can not say that he was injured by the re- 
fusal to grant a continuance. 

We do not see how the defendants were injured by the 
refusal of the court to permit the defendant Myerson to tes- 
tify in relation to the consideration for the note and for its 
endorsement, as there is nothing showing that the plaintiff 
was not an innocent holder for value. 

The other judges concurring, the judgment affirmed, with 
ten per cent. damages. 


—_+12e00e-,— 


ScHEIFER, Respondent, v. Kanuman eé¢ al., Appellants. 


1. Where the defence relied upon is a joint defence, upon which all the defen- 
dants rely, one defendant can not be permitted, under the act of February 
12, 1857, (Sess. Acts, 1857, p. 181,) to testify in behalf of his co-defendants. 


Appeal from St. Louis Court of Common Pleas. 


This was an action by Jacob D. Scheifer against Herman 
Kahlman, Ferdinand Strange, Frederick Schulenburg, Adol- 
phus Bockler and Francis Saler. There are several causes 
of action joined in the same petition, all based upon indebt- 
edness incurred by the defendants as partners. The defen- 
dants were alleged to be partners in the building of a rail- 
road bridge over the Gasconade river. The defendants 
Kahlman, Bockler, Saler and Schulenburg filed a joint an- 
swer putting in issue the allegations of the petition. 

The following is the bill of exceptions in the cause: “ Be 
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it remembered, that on the trial of the above cause in the 
said court the following proceedings were had: Defendants 
Francis Saler, Frederick Schulenburg and Adolphus Bock- 
ler, at the time of the calling and before the trial of the 
cause, on the 24th of March, 1858, applied to the court for a 
continuance thereof based on the absence of Herman Kahl- 
man, who resides in the city and county of St. Louis, alleged 
by said defendants to be a material witness for said last 
mentioned defendants. Said absent witness Kahlman had 
been duly subpoenaed and in attendance in court heretofore 
when said cause was first called. Under a general leave to 
take attachment, an attachment had also been issued for said 
Kahlman, but had not been returned or served on the absent 
witness. Plaintiff objected to a continuance on the ground 
of the absence of said Kahlman for the reason that said 
Kahlman was a co-defendant with said Saler, Schulenburg 
and Bockler on the record. Whereupon the court ruled 
that it could entertain no application for a continuance on 
said ground, and refused further process for said witness, to 
which ruling the defendants then and there excepted,” &c. 


Krum & Harding and Kribben, for appellants. 


I. The court erred in refusing to sustain the motion for a 
continuance. 


Gantt and T. C. Johnson, for respondent. 


I. The court properly refused to grant the motion for a 
continuance. A co-defendant is not a competent witness for 
the defence in an action of assumpsit. (R. C. 1855, p. 1577, 
§ 3,6.) The act of February 12, 1857, (Sess. Acts, 1857, 
p. 181,) gives no aid to the application of defendants for a 
continuance on account of the absence of Kahlman, their 
co-defendant. The only matter as to which he could by pos- 
sibility have been examined was the partnership. He could 
not, under the act, have been heard to diminish the debt, but 
only to disprove the joint liability of defendants with him 
for it as partners. The answer, however, is joint. The 
parties did not rely on or set up any defence which was not 
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common to them. The defence was joint. No co-defendant 
can be heard to establish such a defence. (See Benoist v. 
Donnelly, 26 Mo. 589.) Neither the materiality of the wit- 
ness nor diligence was shown. It does not appear that the 
court improperly refused process. No case was made for the 
issue of process of attachment. No compliance with the 
rules of court is shown, nor any compliance with the stat- 
ute. (8 Mo. 606.) 


Scott, Judge, delivered the opinion of the court. 


This case comes here for a refusal of a continuance. In 
this respect it is like the case of Garnier v. LeBeau et al., 
decided at this term of the court. The judgment will be 
affirmed, with ten per cent. damages; Judge Ewing con- 
curring. 


River, Plaintiff in Error, v. SpRINGMEYER et al., Defendants 
in Error. 


1. The supreme court will not grant new trials on the ground that the ver- 
dicts are against the weight of evidence. 


Error to St. Louis Law Commissioner’s Court. 


H. N. Hart, for plaintiff in error. 
S. H. Gardner, for defendants in error. 


Scott, Judge, delivered the opinion of the court. 


There is no point of law in this case. It stands on the evi- 
dence. The court below found that the note sued on was 
paid and satisfied. There is ample evidence in the record 
supporting this finding. We do not conceive that the coun- 
teracting evidence offered by the plaintiff was so plain and 
so clear as to induce us to interfere with the finding. 

The other judges concurring, the judgment will be affirmed, 
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Evans et al., Respondents, v. Ponp, Appellant. 


1. A cause was set for trial on the 6th of May, 1858; on the 5th of May the 
defendant issued subpeenas for witnesses; these subpcenas were returned 
by the sheriff ‘not found ;” on the 6th the case was called for trial, but 
was not tried ; on the 7th it was again called, whereupon the defendant filed 
a motion for a continuance on the ground of the absence of material wit- 
nesses, accompanying said motion with an affidavit in which he set forth 
that when he discovered on the 6th day of May that the subpenas had been 
returned “ not found,” he searched for said witnesses and used his best en- 
deavors to find them and procure their attendance. The court overruled 
the motion. Held, that the motion was properly overruled. 


Appeal from St. Louis Circuit Court. 


Krum & Harding: for appellant. 


I. The court improperly overruled the motion. It appear- 
ed from the affidavit that the absent witnesses resided in the 
city of St. Louis, and the subpcena shows that the sheriff 
had ample time to search forthem. He returned them “ not 
found.” The inference from the return is that the sheriff 
knew where to find said witnesses ordinarily ; that he search- 
ed diligently for them, and that they were not in reach of 
process. Defendant used his own personal exertions to dis- 
cover them, and bring them into court. Due diligence was 
used. The refusal to grant a continuance when good ground 
therefor is shown is error. (6 Mo. 444.) A palpable case 
of diligence must, it is true, be shown. (8 Mo. 606.) In 
this city, one day has, until recently, always been considered 
sufficient time for service of a subpoena upon a resident wit- 
ness. Two days’ time is now sufficient. Here we show the 
sheriff’s efforts one day, and the defendant’s on the next. 


Lackland, Cline and Jamison, for respondents. 


1. The defendant did not use due and proper diligence in 
obtaining the attendance of witnesses. The granting of the 
continuance upon the application was discretionary. This 
court will not interfere, unless there is an abuse of a sound 
discretion. (See 8 Mo. 606, 334; 18 Mo. 477, 47, 445; 21 
Mo. 428; 1 Mo. 780; 8 Mo. 123.) 
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Ewinc, Judge, delivered the opinion of the court. 


The only question in the case is the ruling of the circuit 
court, in refusing a continuance. 

It appears from the record that the cause was set for trial 
on the 6th of May, 1858; (the suit being on a promissory 
note ;) that it was called for trial on that day, but not tried ; 
was again called on the 7th; whereupon the appellant filed 
his motion, with an affidavit, for a continuance on account 
of the absence of certain witnesses, which was overruled. 
The affidavit alleges that, after the cause was set for trial 
and in ample time before the day of the trial, the affiant 
caused subpeenas for said witnesses to be issued and placed 
in the hands of the sheriff; that the sheriff returned said 
subpoenas “ not found ;” and that as soon as the affiant dis- 
covered this fact, which was not until the 6th day of May, 
1858, he searched for said witnesses, and had used his best 
endeavors to find them and procure their attendance. The 
bill of exceptions shows that the subpcena for the witnesses, 
on account of whose absence the application for a continu- 
ance was made, did not issue until the 5th of May, only one 
day before the cause was sct for trial; and this was the first 
time any steps were taken to procure the attendance of the 
absent witnesses. We think the application fails to disclose 
any sufficient grounds for a continuance, and that it was 
properly refused. 

Judgment affirmed. Judge Scott concurs. Judge Nap- 
ton absent. 


Tue State, Respondent, v. Fitzsimmons, Appellant. 


1. It is discretionary with the court, in the trial of a criminal case, whether 
the witnesses in attendance shall be separated and ordered to retire so that 
they may not hear each other’s testimony. If such an order be made and 
be disobeyed, it is, it seems, a matter of discretion with the court whether 
the disobedient witness shall be examined or not; it is not error to permit 
him to be examined. 
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2. In the trial of a criminal case, the legal existence of a banking corporation 
may be proved by general reputation. (R. C. 1855, p. 1193, § 23.) This 
rule is applicable to the case of a corporation organized under the general 
banking law of another state. 

3. Where a statute, on which an indictment is founded, describes or enume- 
rates the offences disjunctively, the indictment, if it contain only one count, 
should charge them conjunctively if they are not repugnant; as, where the 
statute makes it an offence to “sell, exchange, or deliver,” &c., for any con- 
sideration, any falsely made note, &c., it is proper that the indictment 
should charge the offences conjunctively, that the accused did sell, exchange 
and deliver, &c. If the offences are not repugnant, the indictment will not 
be liable to the objection that several offences are joined in the same count. 

4. It is no defence to an indictment, founded on the ninth section of the fourth 
article of the act concerning crimes and punishments, (R. C. 1855, p. 591, 
§ 9,) for selling, exchanging and delivering to another certain falsely made, 
forged and counterfeit bank notes of a certain denomination, that the bank 
named never issued genuine bills of the character or denomination of those 
described in the indictment. 

5. To constitute a sale or exchange within the meaning of the said section, it 
is not necessary that the accused should have parted with his entire inter- 
est in the counterfeit paper for a consideration paid ; the transaction would, 
it seems, be within the statute though the sale should be on credit, or, if 
there were a delivery, if it were understood that they should be returned 
in case they were not sold. 


Appeal from St. Louis Criminal Court. 


The facts sufficiently appear in the opinion of the court. 
Shreve & Boyce, for appellant. 


I. The court improperly summoned a juror. (Sess. Acts, 
1857, p. 661.) The witnesses ordered to be separated dis- 
obeyed the order; yet the court permitted them to testify. 
The court improperly permitted the organization of the com- 
pany to be proven by reputation. It is not sufficient that the 
bank was organized under a general banking law. (1 Denio, 
9; 23 Wend. 103.) The jury found a verdict in the teeth 
of the instruction given at the instance of the defendant, 
that “to constitute a sale or exchange of the bills described, 
the defendant must have parted with his entire interest in 
the subject of sale for a consideration.” The evidence 
showed conclusively that the bills described were delivered 
under an agreement that if the same were passed or utter- 
16—VOL. xxx. 
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red, in that case defendant should have one-half the pro- 
ceeds, and, if not sold, nothing. Such a contract is void in 
law; and there was no consideration given. The instruction 
given, telling the jury that though the Chippewa bank never 
issued genuine bills of the character or denomination, &c., 
yet, if the bills were falsely made bills, the defendant was 
liable, was erroneous. There can be no forgery, or counter- 
feit bill, without a genuine. To be falsely altered presup- 
poses the existence of a genuine original. (9 Mo. 845.) 
The court erred in refusing the instructions asked. The 
indictment is defective, repugnant and contradictory. Sell- 
ing and exchanging or delivering are distinct offences. If 
the defendant did one, he could not do the other. 


Mauro, (circuit attorney,) for the State. 


I. The incorporation of the bank was properly proved by 
reputation. (R. C. 1855, p. 1193, § 28.) There was a suf- 
ficient consideration proved for the sale of the spurious notes. 


Scort, Judge, delivered the opinion of the court. 


The defendant was indicted for selling, exchanging and 
delivering forged counterfeit notes to one George Hawdon for 
a certain consideration to him paid, which said notes pur- 
ported to be made and issued by the Chippewa bank, a bank 
duly incorporated under the laws of the state of Wisconsin. 
The defendant was convicted and sentenced to the peniten- 
tiary, from which he appealed to this court. 

One of the points made by the defendant is, that the judge 
of the court below summoned one of the jurors. It appears 
that the juror was upon the panel of jurors detailed for ser- 
vice in the cause. As the juror was regularly on the panel, 
we do not see how the defendant was affected in a way which 
injured him by the court’s calling up the juror to be sworn. 
It does not appear that any irregularity was produced by this 
act of the judge. 

The court ordered the witnesses to be separated during 
the examination. This order, however, was not obeyed, and 
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some of the witnesses heard others testify during the trial. 
The defendant objected to those witnesses being examined, 
who, in violation of the order of the court, remained in hear- 
ing whilst other witnesses were testifying. The objection 
was overruled, and the witnesses were sworn and deposed on 
the trial. It is a matter in the discretion of the court whe- 
ther the witnesses shall be separated or not during their 
examination. Though a matter in the discretion of the 
court, such a request from either party is usually allowed. 
If an order is made that the witnesses be separated and it is 
disobeyed, it is a matter of discretion with the court whether 
the disobedient witness shall be examined or not. Some 
maintain that the court can not deprive a party of the evi- 
dence of such a witness, his conduct only affording a matter 
for comment before the jury. (Parker v. McWilliam, 6 
Bing. 683; State v. Sparrow, 3 Murph. 487; The State v. 
Brookshire, 2 Ala. 8303; Greenl. Ev. § 432.) It is apparent 
that the witnesses were not in such a situation from hearing 
the testimony that the exercise of a sound discretion required 
their exclusion. The matter about which they testified in 
common was the spuriousness of the notes, a point on which 
the cause did not turn, and a matter capable of being placed 
beyond all doubt or cavil by testimony, had it been deemed 
important. 

The bank whose notes were forged was not incorporated 
by a special act creating a corporation, but it seems that it 
was created under a general banking law providing the mode 
by which banking companies might be organized for doing 
business. The twenty-third section of the sixth article of the 
act concerning practice in criminal cases enacts, that if, on 
the trial or other proceeding in a criminal cause, the exist- 
ence, constitution or powers of any banking company or cor- 
poration shall become material or in any way drawn in ques- 
tion, it shall not be necessary to produce a certified copy of 
the charter or act of incorporation, but the same may be 
proved by general reputation, or by the printed statute book 
of the state, government or country by which such corpora- 
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tion was created. The indictment charges that the forged 
notes purported to be made and issued by the Chippewa 
bank, a bank duly incorporated under the laws of the state 
of Wisconsin. The act creating the corporation or provid- 
ing for its organization was not produced, nor a copy of it, 
but the existence of the bank was suffered to be proved by 
reputation against the exceptions of the defendant. The 
statute uses the words “banking company” and “ corpora- 
tion’? as synonymous. There can be no difference between 
a banking company organized under a general law and one 
created by a special act of legislation, so far as the question 
involved is concerned. If a special act may be proved by 
reputation, it would seem that a general act would with 
more propriety be proved in such a manner. If, under a 
general law, acts are required to be done by individuals be- 
fore the business of banking can lawfully be commenced, so 
under all special acts of incorporations things are to be done 
preparatory to its becoming a lawfully organized body for 
the transaction of the business for which it was created. 
There is no more impropriety in suffering the performance of 
all things necessary to the formation of a banking company 
to be shown by the existence of the bank, which is proved by 
reputation, in the one case than in the other. Laws, sys- 
tems, and modes of doing business, are changing so rapidly, 
that, unless we disregard words and forms, and adhere to 
sense and substance, it will be impossible to administer the 
law. If a bank created by a special act of legislation may 
have its existence proved by reputation, there is no reason 
why a bank organized under a general law may not have its 
existence established in the same way. The general law is 
as much a charter pro hac vice as_a special act of incor- 
poration. 

We do not see what the cases from New York have to 
do with this question. There the constitution requires that 
acts of incorporation shall be passed by a majority of two- 
thirds of the legislature. The general banking law of that 
state was held by one court to be within this provision and 
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consequently should have been passed by a majority of two- 
thirds and authenticated accordingly. By another court it 
was held that the law was not within that constitutional pro- 
vision, and did not require the assent of two-thirds of the 
members elected to each branch of the legislature. (War- 
ner v. Beers, 23 Wen. 103; De Bow v. The People, 1 Denio, 
9.) We can not see that the question, what is a body politic 
or corporate within the meaning of a clause in the constitu- 
tion of the state of New York? has any bearing upon the 
question how a banking company must be organized so that 
its existence may be proved by reputation under the twenty- 
third section of the sixth article of the act concerning prac- 
tice in criminal cases. 

It is objected that there are several offences joined in one 
count in the indictment ; that the defendant is charged with 
having made a sale of the notes, which is one offence, and is 
also charged with having exchanged or delivered the notes, 
which is another offence. The indictment is founded on the 
ninth section of the fourth article of the act concerning 
crimes and their punishments, and charges that the defen- 
dant feloniously did sell, exchange, and deliver to one George 
Hawdon, for a certain consideration to him paid by the said 
George Hawdon, to-wit, for the sum of six dollars, &c. The 
section of the act referred to provides that “ every person, 
who shall sell, exchange or deliver, or offer to sell, exchange 
or deliver, or receive upon a sale, exchange or delivery, for 
any consideration, any falsely made, altered, forged or coun- 
terfeited note, check, bill, draft, or other instrument,” &e. 
An offence in an indictment must not be stated in the dis- 
junctive, so as to leave it uncertain what is really intended to 
be relied on as the accusation. Thus to say that the defen- 
dant forged or caused to be forged, that he erected or caused 
to be erected a nuisance, is not sufficiently positive. (1 
Chit. Cr. L. 231.) Where a statute, on which an indict- 
ment is founded, enumerates the offences or the intent neces- 
sary to constitute such offences disjunctively, the indictment 
must charge them conjunctively where the acts are not re- 
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pugnant; as where an act against unlawful shooting affixed 
a penalty when the act was done with an intent to maim, 
disfigure, disable or kill, (in the disjunctive,) the indictment 
must charge the intent conjunctively. So in England, under 
statutes describing the offences disjunctively, it was held 
fatal to say the defendant forged or caused to be forged an 
instrument. (Whar. Cr. L. 172.) So where a statute used 
the words “cut or deface,” an indictment charging the 
offence in the conjunctive “ cut and deface” was held proper. 
(Crown C. C. 82.) In the case of the Commonwealth v. 
Twitchell, 4 Cush. 74, it was held that in an indictment on 
the statute, by which the setting up or promoting of any of 
the exhibitions therein mentioned without license therefor 
is prohibited, it was not duplicity to allege that the defendant 
did set up and promote such an exhibition. No doubt it 
would be better, in all cases where the offence or the intent 
is described by words in the disjunctive, to have a count on 
each word and intent; but the contrary course has been too 
long sanctioned now to be abandoned but by force of legis- 
lation. 

The defendant excepted to the instruction to the effect, 
that, though the Chippewa bank never issued genuine bills 
of the character or denomination of those described in the 
indictment, yet, if the bills were falsely made bills, they are 
within the statute. The words falsely made are used in the 
section on which this indictment is framed. Forgery at 
common law denotes a false making, which includes every 
alteration of or addition to a true instrument. (2 East, 
852.) It can not be maintained that there can not be a for- 
gery unless there is a previously existing genuine instru- 
ment identical with that forged. 

We are not prepared to say that the instruction given for 
the defendant, to the effect that “to constitute a sale or 
exchange of the bills described, he must have parted with 
his entire interest in the subject of each, for a consideration 
paid,” is correct. If there was a sale of the bills followed by 
a delivery, we can not see how the matter can be bettered 
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for the prisoner because the consideration was not paid down. 
The injury to the community is as great in the one case as 
the other, and both contracts are equally within the words 
of the law. There may be a valid sale on credit ; and it is 
out of the question that the prisoner should be heard to al- 
lege that, though he made a sale, yet, as the consideration 
of the sale and delivery was an act to be done in future, and 
as the performance of that act could not be compelled by 
law, therefore there was no sale. If the consideration of the 
sale of the notes was a part of the money to be earned by 
their resale, if the sale was accompanied with a delivery of 
the notes, the transaction was within the statute, though the 
notes were to be returned in the event of their not being 
sold. The whole transaction, in all its parts, was criminal and 
void; and because the law, in describing it, uses language 
that is properly appropriated to valid transactions, it would 
be singular if those guilty of the offences described should 
be allowed to go free on the ground that their acts were void 
and amounted to nothing in law. 

Judgment affirmed. Judge Ewing concurs. Judge Nap- 
ton absent. 





GARNIER, Respondent, v. Papin e¢ al., Appellants. 


1. The creditors of one A. agreed to give to him and his endorsers an exten- 
sion of time on their obligations. B., one of the creditors of A. signed 
this agreement in the following form: “‘B.—provided I have the same en- 
dorsers for $3,500.”’ B. surrendered to the trustees appointed by the cred- 
itors notes to the amount of $3,500, which were cancelled and a new note 
given. eld, in a suit instituted on a note not included among those 
amounting to $3,500 surrendered to the trustees, that the agreement to give 
time did not apply to the note sued on. 

2. An agreement to give an extension of time on a promissory note consti- 
tutes no bar to an action thereon. 


Error to St. Louis Circuit Court. 


This was an action by L. C. Garnier against J. L. Papin, 
C. D. Sullivan, J. T. Sullivan and S. Myerson on a negotia- 
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ble promissory note for five hundred dollars, dated August 
17, 1857. The defendant Papin was sued as maker, the 
others as endorsers. The plaintiff dismissed as to Myerson. 
The defendants C. D. & J. T. Sullivan set up the following 
defence: “ That, by an agreement duly executed and for a 
valuable consideration, said plaintiff has, with the other 
creditors of Joseph L. Papin, covenanted and agreed to ex- 
tend all paper of said Papin, whereon these defendants here 
answering are endorsers, and including the note here sued 
on, so-that the same shall be due and payable as follows: 
twenty per cent. thereof in twelve months; thirty per cent. 
in eighteen months, and the remainder of fifty per cent. in 
twenty-four months, from and after the first day of January, 
1858.” It was agreed that the trial should proceed upon 
the issue raised in the answer as above set forth, and that 
according as that issue should be found for or against said 
defendants, the Sullivans, the judgment should be given 
against all the defendants. 

The defendants introduced in evidence certain articles of 
agreement between said Papin and his endorsers and his 
creditors. By this agreement the creditors, in consideration 
that the endorsers, who had received securities for their 
endorsements, and attaching creditors, should give up and 
place in the hands of trustees for the benefit of the creditors, 
all the property held as security, and release the property 
attached, and in consideration of other transfers to said trus- 
tees, agreed to extend the time of payment of the liabilities 
of Joseph L. Papin, and to his endorsers— notes and bills 
endorsed by C. D. Sullivan & Co. [and others] to be extended 
and paid, twenty per cent. in twelve months, thirty per cent. 
in eighteen months, and fifty per cent. in twenty-four months, 
with interest,” &c. This agreement was signed by plaintiff 
as follows: “‘ Louis C. Garnier—provided I have the same 
endorsers for $3,500.”’ 

It was admitted that Messrs. Hughes & Marshall were 
chosen trustees by the creditors; that all the creditors, ex- 
cepting one attaching creditor, and divers small claimants, 
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had signed said agreement; and the conveyances of prop- 
erty mentioned in the agreement had been made to the trus- 
tees, and that said trustees were administering the trust. 

A statement of one of the trustees (Marshall) was read 
in evidence, subject to exceptions for incompetency and irrel- 
evancy. From this it appeared that Garnier, upon the ex- 
ecution of the above agreement, surrendered notes amount- 
ing to $3,500, which were cancelled, and a new note given 
with Robert Forsyth as endorser. At the time Garnier 
signed the agreement, he said that he had another note of 
$500—the note in controversy—for which he had a collateral 
security given by Chouteau and Myerson; that he did not 
like to sign for that, as it might impair his collaterals. The 
trustee finally allowed him to sign for the $3,500. To the 
admission of this conversation the defendants objected. The 
objection was overruled. 

The defendants asked and the court refused the following 
declarations of law: “1. There can be no evidence introduced 
by plaintiff so far to contradict or vary the written agree- 
ments of the parties as to establish that there existed an un- 
derstanding between plaintiff and Marshall to the effect that 
plaintiff verbally and expressly reserved the note now sued 
on. 2. Any agreement between plaintiff and Marshall is not 
binding upon the defendants, unless it be shown that Mar- 
shall was their agent in the transaction, or that his agree- 
ment was subsequently known to and approved of by them. 
3. If there was a secret understanding with defendants, or 
their agent, that the note sued on should be reserved, and 
on this condition that he signed the articles of statement em- 
bracing all claims, then such an agreement is a fraud upon 
creditors, is void, and plaintiff can not recover.” 


A. J. P. Garesché, for appellants. 


I. According to the theory of the plaintiff, the defendants 
in this cause, who were protected in their endorsements, 
stripped themselves of this protection and surrendered the 
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property to a trust fund, out of which plaintiff was to be paid 
as a preferred creditor $3,500, for debts on which the defen- 
dants were not responsible, and yet the agreement was not 
to operate upon the only debt he held on which they were 
endorsers. Defendants did not assent to this reservation ; 
there was no attempt to prove knowledge or assent. There is 
no proof of any such reservation except the testimony of Mar- 
shall. The proviso about ‘same endorsers” is surplusage. 
Composition did not release endorsers; it only gave them an 
extension. The testimony of Marshall was to vary the writ- 
ten agreement and therefore incompetent. Even if these 
defendants had consented to the reservation, the reserva- 
tion would have been void, because constructive or implied 
fraud. (Willard, Eq. 209; 1 Sto. Eq. 878; Chitty on Con- 
tracts, 685; Story on Contr. 647; Jeremy on Eq. Ins. 419; 
12 Pet. 199; 9 Ind. 432; Burrill on Assign. 147; Byles on 
Bills, 200; 7 W. & S. 79; 1 Comst. 186.) The court 
should have given the instructions asked. 


H. N. Hart, for respondent. 


I. The instructions asked were properly refused. 
Scort, Judge, delivered the opinion of the court. 


This was an action on a negotiable promissory note against 
the maker and endorsers. By the consent of the parties, the 
cause was made to turn on the issue, that the plaintiff, by an 
agreement, duly executed and for a valuable consideration, 
with the other creditors of Jos. L. Papin, covenanted and 
agreed to extend all paper of said Papin whereon these de- 
fendants here answering are endorsers, including the note 
here sued on, so that the same shall be due and payable as 
follows: twenty per cent. thereof in twelve months; thirty 
per cent. in eighteen months, and the remainder of fifty per 
cent. in twenty-four months from and after the 15th of Jan- 
uary, 1858. 

The plaintiff signed this agreement, but in such a way as 




















MARCH TERM, 1860. 247 





Garnier v. Papin. 





not to restrain bim from bringing this suit, as he maintained. 
His signature was made in this manner: “ Louis C. Gar- 
nier—provided I have the same endorsers for $3,500.”” The 
plaintiff surrendered notes of the description contained in 
the agreement to the amount of $3,500, but the note in suit 
did not make part of the amount of $3,500. From this state- 
ment of facts it is clear that the plaintiff never did agree to 
give time on this note. Although his duty to the other cred- 
itors, who agreed to give time, might have required that he 
should have done this, yet he did not do it. He complied 
with his contract to the extent he undertook to perform it. 
It is evident that the testimony does not support the issue. 
The issue is, that the plaintiff did an act; the evidence 
shows that he ought to have done it, but did not doit. It 
is not necessary to inquire whether the facts would have 
entitled the defendants to any relief of an equitable nature 
by way of injunction, restraining the plaintiff from the pros- 
ecution of this suit. No such defence has been made, and 
no prayer for such relief has been preferred. 

The defence made in the answer could not have been sus 
tained on a demurrer. A promise not to sue at all on a 
bond is a good defence, because such a promise amounts to 
a release. But where a bond is due or to become due, and 
a promise is made not to sue until some time later than that 
fixed by the instrument, such promise, however solemnly 
executed, is no defence to an action on the bond. (Bircher 
v. Payne, 7 Mo. 4380.) 

From the view we take of the evidence and pleadings in 
the case, there was no error in refusing the instructions asked 
by the defendant, as they did not meet the issue on which the 
cause was tried. 

Judge Ewing concurring, the judgment will be affirmed. 
Judge Napton absent. 
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MarcuarD, Respondent, v. Rieter, Appellant. 


1. A. brought an action for assault and battery against B. B. demurred to 
the petition. The demurrer was overruled, a default taken, and an assess- 
ment of damages had and judgment rendered therefor. B. moved the 
court to set aside the judgment on the ground that plaintiff’s counsel had 
taken judgment by default in violation of an agreement entered into by 
him with defendant’s counsel not to take action in the cause during the 
temporary absence of the latter. This motion was overruled. The defen- 
dant appealed to the supreme court. Pending this appeal the plaintiff died 
and his administrator was substituted. Held, that under such circumstan- 
ces, the supreme court would not reverse, as a reversal would be equivalent 
to a dismissal of the suit. 


Appeal from St. Louis Circuit Court. 


This was an action for an assault and battery. The defen- 
dant demurred to the petition. The demurrer was overrul- 
ed, and a judgment by default rendered against defendant, 
and an assessment of damages was had. The defendant 
moved the court to set aside the judgment and grant a new 
trial. The ground of this motion, as appeared from the ac- 
companying affidavits, was that the plaintiff’s counsel agreed 
during the pendency of the demurrer that he would let the 
matter rest and take no action therein during the temporary 
absence from the city of the counsel for the defendant. This 
agreement, it is alleged, was violated. The court overruled 
the motion. The defendant appealed to the supreme court. 
During the pendency of the appeal in the supreme court 
the plaintiff died, and his administrator was substituted as 
plaintiff. 


Gibson, for appellant. 


I. This was not a case of neglect, inattention or want of 
diligence on the part of defendant. The defendant’s counsel 
was misled and deceived by the agreement entered into, 
which was broken and not kept. This was the sole cause of 
the non-appearance of defendant. It would be gross injus- 
tice, under such circumstances, to require defendant to pay 
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the exorbitant verdict rendered. The verdict was excessive 
and exorbitant, and grossly unjust ; it was a mere ex parle 
assessment. 


A. M. & S. H. Gardner, for respondent. 


I. The motion was properly overruled. Defendants failed 
to exercise diligence in prosecuting their defence. The mo- 
tion was not filed within the time prescribed by statute. 
Final judgment was rendered March 19, and the motion was 
not filed until April 38. CR. ©. 1855, p. 1286,§ 6.) The 
respondent is dead; the suit will abate if the judgment is 
reversed. 


Napton, Judge, delivered the opinion of the court. 


We have not been able to perceive in the record any rea- 
son for refusing the defendant a trial in this case by the cir- 
cuit court, but it is obvious that we can not remedy the in- 
justice, if any has been done. Since the rendition of the 
judgment the plaintiff has died, and to set aside the judg- 
ment now is of course equivalent to a dismissal of the suit. 

Judgment affirmed. 


Moore e¢ al., Plaintiffs in Error, v. ALBRIGHT eé al., Defen- 
dants in Error. 


1. Where a creditor in stating an account between himself and his debtor 
gives a credit therein to the latter by mistake, or is induced to give such 
credit on terms and conditions that are not afterwards complied with by the 
debtor, he ought to be permitted to avail himself of these facts in a suit 
against the debtor to recover the item for which the credit was allowed. 


Appeal from St. Louis Circuit Court. 


This was an action to recover $188.57 for goods sold and 
delivered. The defendants set up that the indebtedness sued 
for was cancelled. In support of this defence the defendants 
adduced in evidence er, dated New York, July 17, 
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1857, written by the plaintiffs to the defendants. In this 
letter the account between the plaintiffs and defendants is 
stated. Among the credit items in the account is the fol- 
lowing: “ By amount to your credit account loss—$188.57.” 
The following passages were also contained in said letter: 
“We have agreed to cancel the claim due May Sth, &c. ;” 
we send you a memorandum of amount drawn for below, 
which will close the old account, and leaves amount pur- 
chased since the fire only to your debit, which we hope will 
be acceptable to you, and be duly honored on presentation ;” 
*‘ we hope in future to be able to arrange matters so as to 
avoid the necessity for any disagreement upon the subject of 
goods not coming to order.”’ The plaintiffs in rebuttal read 
the deposition of one Bowron, the book-keeper of plaintiffs, 
who deposed to the purchase of the goods sued for by defen- 
dants. The deposition contains this passage: “ About the 
month of July, 1857, Messrs. John P. Moore & Son offered 
to Messrs. T. J. Albright & Son to make some reduction in 
the amount due from T. J. Albright & Son to them on cer- 
tain terms and conditions, which offer was not accepted and 
acted upon, and such terms and conditions were not complied 
with by Messrs. T. J. Albright & Son, and therefore such offer 
became null and void.” 

The court refused the following instructions or declara- 
tions of law: “1. If after the goods were sold and delivered 
to the defendants, plaintiffs voluntarily consented to forego 
their debt, but no consideration existed in this promise, nor 
any by the evidence has been shown, then plaintiffs are enti- 
tled to recover. 2. If the plaintiffs’ promise to cancel was 
upon certain terms and conditions to be fulfilled by defen- 
dants, and such terms or conditions were not fulfilled, then 
plaintiffs are entitled to recover.” 

Plaintiffs took a nonsuit, with leave, &c. 


A. J. P. Garesché, for appellants. 


I. The court erred in refusing to give the instructions 
asked. They were supported by the evidence. The con- 
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ditions upon which the debt was to be cancelled were not 
fufilled. 


Carroll, for respondents. 


I. The account stated in the letter was conclusive between 
the parties unless some fraud, mistake or inaccuracy had 
been shown. (Paul v. Carroll, 16 Mo. 241; 12 Mo. 162.) 
Nothing of that sort is pretended. 


Scort, Judge, delivered the opinion of the court. 


The account stated in the plaintiffs’ letter of July 17, 1857, 
prima facie showed that they were not entitled to recover. 
If the credit given the defendants for $188.57 loss was the 
same sum for which this suit is brought, the plaintiffs clearly 
could not recover unless they explained why they would 
take away from the defendants a credit which they had given 
them. Whether the items are identical is a question for the 
jury. The plaintiffs have not seen proper to have copied in 
the record the account on which their suit was instituted. 
There is evidence enough of a consideration for the credit 
given to the defendants contained in the plaintiffs’ letter read 
to the jury, if proof of any consideration was necessary. 

The court erred in refusing the second instruction asked 
by plaintiffs. If they had given credit by mistake, or had 
been induced to enter it on terms which were not afterwards 
complied with, they ought to have been permitted to show 
those facts. Whether there was evidence enough to sustain 
the defence assumed in the instruction was a matter for the 
jury. We have nothing to do with that. The jury will de- 
termine what weight should be given to such general decla- 
rations as were made by the witness, who was so kind as 
not only to testify, but to tell them the law arising upon his 
evidence. 

The other judges concurring, judgment reversed and cause 
remanded. 
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Westcott, Respondent, v. De MontREVILLE, Appellant. 


1. To enable a defendant to avail himself of a want of demand on the part of 
the plaintiff of a sum of money claimed to be due, the defendant should set 
up the matter in his answer, and accompany the same with a tender of the 
amount due ; in which case, if the plaintiff will further prosecute his suit, 
and shall not recover a greater sum than is tendered, he shall pay all costs. 
(R. C. 1855, p. 448.) 


Appeal from St. Louis Law Commissioner’s Court. 


Sterling, for appellant. 


Gardner, for respondent. 
EwineG, Judge, delivered the opinion of the court. 


The defendant being indebted to the plaintiff in the sum of 
thirty-eight dollars and seventy cents, gave him a currency 
check on the Mutual Savings Institution of St. Louis, which 
was paid in currency. Shortly after, thirty dollars of the 
amount was returned and left with defendant’s clerk. De- 
fendant being informed of the return of the money directed 
his clerk to take it back to the plaintiff, and if he refused to 
receive it, to deposit it with the (same) Savings Institution. 
The money was not received by the plaintiff, he saying he 
could do nothing with the currency ; whereupon it was depos- 
ited by the clerk as he was directed, a bank book having 
been given by the defendant to the clerk for that purpose. 
There was a trial by the court, a jury being waived, and 
judgment for the plaintiff for thirty dollars. No declara- 
tion of law or instructions were asked by either party, and 
the record presents no point of law for our consideration. 

It may be observed with regard to the question of a demand, 
to which some allusion is made in counsel’s brief, that even 
if this were a case in which a demand was necessary prior to 
the institution of the suit, the want of it is not available to a 
party unless he expressly sets it up by way of defence in the 
answer or replication, and accompanies it with a tender of 
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the amount due ; in which case, if the plaintiff will further 
prosecute his suit, and shall not recover a greater sum than 
is tendered, he shall pay all costs. (1 R. C. 1855, tit. Costs, 
§ 34, p. 448.) 

Judgment affirmed, with ten per cent. damages; Judge 
Scott concurring. Judge Napton absent. 


BRENT, BY GUARDIAN, Plaintiff in Error, v. GRAcE’s ADMIN- 
ISTRATOR, Defendant in Error. 


1. The settlements and allowances of a guardian in a probate court in the 
matter of his guardianship have the force and effect of judgments, and can 
be set aside in an equitable proceeding against him only upon proof that 
they were procured by fraud. 

2. Upon such an issue it is no proof of fraud in procuring the allowances that 
the guardian made expenditures for the maintenance and education of his 
ward without first procuring an appropriation by the probate court; the 
allowance of an account for expenditures already made satisfies the statute. 
(R. C. 1855, p. 826, § 24.) 

8. If a guardian, instead of expending the money of his ward for the latter’s 
maintenance and education, gives his individual note therefor, and receives 
receipts from the creditor, and procures a credit therefor in his settlement 
with the probate court, this will not constitute fraud as against the ward ; 
the ward, in such case, would not, it seems, be liable for the debt. 


Error to St. Louis Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
Buckner, for plaintiff in error. 


I. The evidence shows that the guardian expended all the 
money and means of the ward, and upon final settlement 
brought her in debt, and that without authority from the 
probate court to make such expenditures; and also, that 
after creating debts, he executed his individual note to the 
Sisters of the Visitation Academy, and upon the strength of 
that mode of action he procured a credit as for so much 
money paid. The Sisters claim that they hold a valid debt 
against plaintiff. The execution of the note was not a satis- 
17—VOL. Xxx. 
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faction of the claim. Grace expended the whole of his ward’s 
estate without the authority of the probate court and in 
violation of the statute, and falsely represented to the court 
that he had paid for his ward’s tuition and boarding. If 
these acts constitute fraud, we are entitled to have the settle- 
ments set aside. (1 Sto. Eq. § 186.) 


Garesché, for defendant in error. 


I. In order to authorize the expenditure of money by a 
guardian for the education of his ward, it is not necessary 
that the probate court should have formally ordered him to 
do so. In the absence of such order the guardian, it is true, 
acts at his own risk. When his expenditures have been sanc- 
tioned by the probate court and allowed him in his settle- 
ment, this is an appropriation in the sense of the twenty- 
second section of the act concerning guardians. (R. C. 
1845, p. 551.) There was no proof to sustain the allega- 
tions of the petition. (Jones v. Brinker, 20 Mo. 88; State 
v. Roland, 23 Mo. 88; Mitchell v. Williams, 27 Mo. 400.) 


Ewinc, Judge, delivered the opinion of the court. 


This is a proceeding in the nature of a suit in chancery 
against the administrator of Grace, who was the former guar- 
dian of the plaintiff, to falsify and set aside the settlements 
of said Grace as such guardian with the probate court. 

The supplemental petition alleges in substance that money 
and property of the plaintiff came to the hands of said guar- 
dian, as shown by the inventory filed with the petition; and 
that said guardian, in his settlements with the probate court 
in September and December, 1851, falsely and fraudulently 
procured allowances against the plaintiff, for which he ob- 
tained credit in such settlements; that said guardian having 
placed his ward at the Academy of the Visitation and being 
indebted for her board and tuition, he fraudulently obtained 
the receipts of the institution for the same, with which he 
was credited in his settlement with the court, when in fact 
the same was never paid by him. There was an answer de- 
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nying the allegations of the petition. On the trial (by the 
court) the plaintiff read in evidence the settlements of the 
guardian duly certified, and introduced Judge Ferguson of 
the probate court, who stated that the guardian, Grace, 
never applied to him for an order authorizing expenditures 
for the maintenance and education of his ward, and that no 
such order appears on the records of the court; which was 
all the evidence in the case. 

The settlements, which are certified as correct, show a 
balance in favor of the guardian. It is admitted that the 
guardian obtained receipts for the board and tuition of his 
ward from the academy, for which he gave his own note, 
and that this note remains unpaid, but the fraud imputed to 
the defendant’s intestate in the transaction is denied. The 
settlements of the guardian with the court, having the force 
and effect of judgments, can not be set aside without estab- 
lishing by proof the charge of fraud. The credit for the 
school account was allowed by the guardian upon regular 
and authentic vouchers showing the expenditures; and in- 
stead of paying the ward’s money, he gave his individual 
note, and made the debt his own; and this, as it respects 
the ward, is a satisfaction of the demand, even if the con- 
tract made by the guardian could have been enforced against 
her at all. The academy is not here complaining and ask- 
ing a reinvestigation of the guardian’s accounts; and no 
ground is shown for the plaintiff to do so by reason of any 
liability on her part for the debt. If the guardian had 
money of his ward, which could have been applied in pay- 
ment of this debt, and the academy omitted to demand pay- 
ment out of this fund, but took the guardian’s note instead, 
thereby allowing him to use and misapply his ward’s money, 
if misapplied, [it] can not now shift the responsibility from 
the guardian to his ward. If the ward could be held liable 
under such circumstances, every minor would be personally 
liable for debts contracted by the guardian, although the 
guardian may have misapplied the estate entrusted to him 
for the very purpose for which such debts were incurred. 
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There is nothing in the objection that no previous order 
was obtained from the probate court authorizing expendi- 
tures for education and maintenance. It is the duty of the 
court to order the proper education of minors according to 
their means, and for that purpose it may from time to time 
make the necessary appropriations of the money or personal 
estate of any minor. (1 R. C. 1855, p. 826, § 24.) The - 
guardian may, if he chooses, apply in the first instance for an 
order and appropriations ; but if he does not, and takes the 
risk of having his accounts disallowed when he makes his 
settlemenits, that is his own concern, and his omission to do 
so is no fraud upon his ward. The court, in either case, de- 
termines whether the expenditures are necessary and proper; 
and allowing accounts for expenditures already incurred is, 
in effect, the same as making a formal order for appropria- 
tions beforehand, and equally satisfies the statute. 

Judgment affirmed ; the other judges concurring. 


BRENT, BY GUARDIAN, Plaintiff in Error, v. GRacr’s ADMINIS- 
TRATOR, Defendant in Error. 


1. Brent v. Grace’s Administrator, ante, p. 253, affirmed. 
Error to St. Louis Circuit Court. 


Buckner, for plaintiff in error. 


Garesché, for defendant in error. 
Ewinc, Judge, delivered the opinion of the court. 


This case is like that of Jane Brent against Garesché, 
administrator of Grace, decided at this term. Judgment 
affirmed. 
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BrENT, BY GUARDIAN, Plaintiff in Error, v. GRACcE’s ADMIN- 
ISTRATOR, Defendant in Error. 


1. Brent v. Grace’s Administrator, ante, p. 253, affirmed. 
Error to St. Louis Circuit Court. 


Buckner, for plaintiff in error. 


Garesché, for defendant in error. 
Ewine, Judge, delivered the opinion of the court. 


This case is like that of Jane Brent against Garesché, 
administrator of Grace, decided at this term. Judgment 
affirmed. 


——_+23@oe>—_—_ 


Sutter, Respondent, v. Crarr, Appellant. 
1. Judgment affirmed. 
Appeal from St. Louis Law Commissioner’s Court. 


Holmes §- Romyn, for appellant. 
A. M. § S. H. Gardner, for respondent. 


Ewinc, Judge, delivered the opinion of the court. 


This was an action for an alleged breach of warranty of 
soundness in the sale of a horse. The answer denied any 
warranty. 

The only questions for ouy consideration arise upon the 
instructions. All the instructions asked by the appellant, 
with one exception, were given. The one refused was erro- 
neous, because the words it assumed as having been used by 
the vendor in the sale of the horse, and which the court was 
asked to declare did not amount to a warranty, were not the 
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statements proved to have been made by him, or, at any rate, 
not all the facts in the case tending to establish a warranty. 
The law applicable to the case was properly declared in 
the instruction given at the instance of the respondent. 
Judgment affirmed ; Judge Scott concurring. Judge Nap- 
ton absent. 


a ——+eo0er—- 


Gray, Respondent, v. Rogers et al., Appellants. 


1. If a landlord sells the leased promises to another, the defendant is not there- 
by discharged of his obligation to pay rent to the vendor, unless the vendee 
give him notice that he claims the rent. 


Appeal from St. Louis Land Court. 


This was an action to recover the rent of certain premises, 
a portion of a tract of one by forty arpens known as the 
Lirette arpent. The plaintiff, as assignee of Norman Cutter, 
claimed rent of said premises from September 10, 1855, to 
September 10, 1857, during which time, it is alleged, the 
defendants held said premises as tenants of said Norman 
Cutter at a yearly rent of two hundred and twenty dollars. 
The defendants denied their tenancy under said Cutter dur- 
ing said period, and alleged that prior to said September 10, 
1855, said Cutter conveyed all his interest in said land to 
Daniel D. Page and Henry D. Bacon. Evidence was adduced 
to show that the defendants held possession of said premises 
as tenant under Norman Cutter, by virtue of a verbal re- 
newal of a former lease executed by said Cutter. The defen- 
dants introduced evidence to show that in 1852 and 1854 
said Cutter executed two several deeds, duly recorded, con- 
veying his interest in said premises to said Page and Bacon. 
These deeds were absolute in form, and Cutter testified that 
the second deed was intended as a mortgage only; that he 
had an arrangement with said Page and Bacon to the effect 
that he should collect the rents. It appeared also in evi- 
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dence that defendants paid rent to plaintiff up to March 
10, 1856. 

The court refused the following instructions asked by de- 
fendants: “1. If the jury find from the evidence that Nor- 
man Cutter, the assignor of plaintiff, conveyed all his inter- 
est in the premises described in the petition to H. D. Bacon 
and D. D. Page by deeds duly recorded prior to the 10th of 
September, 1855, they will find for the defendants, unless 
they find there is a valid agreement in writing signed by the 
parties to be charged therewith, that said interest shall be 
reconveyed to said Cutter. 2. The jury are instructed that 
the deeds and bond, copies of which have been read in evi- 
dence, passed all the title of Norman Cutter to the lands 
therein described to H. D. Bacon and D. D. Page, subject to 
the bond read in evidence; and any verbal agreement between 
the parties can not serve to revest the title in said Cutter so 
far as third persons are concerned, unless they*have full no- 
tice of the same. 38. The jury are instructed that the con- 
veyances from Cutter to Page and Bacon are absolute on 
their face, and operate as an assignment of any lease of said 
premises executed prior thereto, and that plaintiff can not 
recover in this action rents which accrued subsequent to 
such assignment. 4. The jury are instructed that the con- 
veyances from Cutter to Page and Bacon are absolute on 
their face, and that in this action they can not be proved to 
be otherwise by parol evidence.” , 

At the defendants’ instance the court gave the following 
instruction: “5. If the jury find that N. Cutter, the assign- 
or of plaintiff, sold a portion of his interest in the land de- 
scribed in the petition prior to the 10th of September, 1855, 
they will find for the plaintiff only such portion of the rent 
claimed by him as he retained interest in the land; if he 
retained fifteen twenty-fourths, they will find a verdict for 
fifteen twenty-fourths of the rent claimed, after deducting six 
months’ rent ending March 10, 1856, proved to have been 
paid.” 
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The jury found for plaintiff and assessed his damages at 
two hundred and ten dollars and thirty-seven cents. 


Wickham & Snead, for appellants. 


I. The deeds to Page and Bacon are absolute on their face. 
They passed all of Cutter’s title, and with it the right to 
collect rent. (6 Wend. 671; 22 Wend. 121; Taylor, L. & 
T. 426, § 629.) It is not competent at law to show that a 
deed absolute on its face is in fact a mortgage in a collateral 
proceeding. (10 Mo. 484; 6 Hill, 219; 9 Louis. 563; 12 
Mass. 875; 15 Mass. 210.) The evidence must be in writ- 
ing. (1 Johns. Ch. 429.) Defendants had no notice of the 
fact that the deed was a mortgage. A judgment in favor of 
plaintiff in this action would be no bar to a suit by Page and 
Bacon for the rent. 


Gray, for respondent. 


I. The defendants held the premises as tenants of Cutter 
during all the time that the rent sued for accrued. Defen- 
dants did not disclaim holding under Cutter, nor attorn to 
Page and Bacon; nor did Page and Bacon ever claim any 
rent, but authorized Cutter to collect rents. Defendants 
could not be permitted to disown or deny Cutter’s right. 
The deed of Cutter was a mortgage. After date of last deed 
defendants paid rent to Cutter. (See 5 Pick. 124; 17 Mo. 
58; 9 Wend. 227; 21 Wend. 36; 1 Hill, 606; 2 Phill. on 
Ev. p. 644; 14 Wend. 63; 4 Man. & Ry. 193; 9 B. & Cr. 
245; R. C. 1855, p. 1013.) 


Scorr, Judge, delivered the opinion of the court. 


The controversy seems to be abandoned as to half the rent 
claimed, as the plaintiff has not appealed from the judgment 
of the court below. The defendants were tenants under 
Cutter—who has assigned his claim to the rent to the plain- 
tiff—when the deed was made by Cutter in 1854 to Page and 
Bacon. It is singular the defendants should be making a de- 
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fence for the benefit of Page and Bacon, when they have not 
been required to do so. Page and Bacon have never required 
rent of them. The recording of the deed made by Cutter 
to Page and Bacon does not affect the defendants, as they 
were tenants under Cutter before the deed was executed. 
That is not a matter of which they were required to take 
notice. If Page and Bacon claim the rent, they should give 
notice to the defendants to pay it to them. The defendants, 
from the case as presented, would avoid the payment of rent 
to anybody. Cutter explains why Page and Bacon have 
never demanded the rent. They authorized Cutter to re- 
ceive the rents and profits, and the defendants promised to 
pay him the rent, thereby recognizing him as their landlord, 
both before and after the deed to Page and Bacon. We do 
not see how the defendants are in any danger, as they have 
never had notice from Page and Bacon, nor been required to 
pay them rent. They do not, in their defence, state the fact 
that the rent has ever been claimed from them by Page and 
Bacon, although their right to it, if they had any, had ex- 
isted for years. So far from any thing of the kind, they 
assert that the assignment of the rent by Cutter to the plain- 
tiff was made with an intent to defraud the creditors of Cut- 
ter, thereby impliedly admitting that he was entitled to the 
rent. If the assignment was fraudulent, it was no concern 
of the defendants. They were never required to attorn to 
Page and Bacon, and until that is done or notice given, how 
can they be held liable to them for rent? This is not the 
case of one taking a lease from a vendor after he has con- 
veyed away the premises by a recorded deed. 

None of the instructions asked by the defendants assumed 
the existence of the fact, that they had been notified to pay 
rent to Page and Bacon, or that Page and Bacon had re- 
quired an attornment to them. Judging from the record, 
the defendants stand now as they did when they entered 
under Cutter. This is not a controversy between Cutter or 
his assignee on one side, and Page and Bacon on the other. 
Page and Bacon have done nothing showing that they claimed 
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the rent in controversy, and the defence of their rights by 
the defendants is entirely gratuitous. 
Judgment affirmed ; the other judges concurring. 


—- —4+42ee+—— 


McLeEan’s ADMINISTRATOR, Respondent, v. Brace, Appellant. 


1. The supreme court will not grant new trials on the ground that the verdicts 
are against the evidence. 


Appeal from St. Louis Circuit Court. 


Edward C. Blackburn and Milton N. McLean were part- 
ners as atttorneys at law. McLean died, and the plaintiff, 
Ricords, was appointed administrator of his estate. Black- 
burn also died, and said Ricords then took charge of the 
partnership effects, giving bond as required by the statute. 
It is in this capacity, having in charge the settling up the 
affairs of the partnership, that the plaintiff now sues. The 
facts sufficiently appear in the opinion of the court. 


Ai. N. Hart, for appellant. 


Cline § Jamison, for respondent. 
EwinG, Judge, delivered the opinion of the court. 


This was an action brought by Ricords, as administrator of 
the estates of Blackburn and McLean, to recover five hun- 
dred and seventy-seven dollars and fifty cents for professional 
services alleged to have been rendered by said Blackburn 
and McLean as attorneys at law for said Bragg. An account 
is filed with the petition setting forth the items, two of which 
are two hundred and fifty dollars for prosecuting and defend- 
ing libel suits, the defendant being plaintiff in one and de- 
fendant in the other. The services in these cases are admit- 
ted in the answer, but it alleges the charges therefor to be 
unreasonable. As to the balance of the account, some of 
the items are denied, and the services in the others are ad- 
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mitted, but the reasonableness of the charges denied. The 
cause was tried by a jury, and a verdict rendered for plain- 
tiff for five hundred and ninety-four dollars, of which twen- 
ty-seven dollars and fifty cents were remitted by the plaintiff. 

No instructions were asked by either party, and none given 
by the court; and the record presents no question of law for 
our revision. On the part of the plaintiff it was proved that 
the fees of two hundred and fifty dollars each were very 
reasonable for the services rendered by Messrs. Blackburn & 
McLean, and as to one of them this statement was corrobo- 
rated by the defendant’s evidence. The testimony on the 
part of the defendant also shows that Messrs. Blackburn & 
McLean died before one of the suits—McLean v. Bragg—was 
finally determined, and that another attorney was employed 
by the defendant after their death to defend it; that it was 
finally compromised by the payment to McLean of one thou- 
sand dollars, and that the defendant paid the attorney last 
employed one hundred dollars for his services in the suit ; 
that the services of Messrs. Blackburn & McLean in this suit 
were not worth as much as in the other. This is substan- 
tially the whole evidence in the case, except what relates to 
a few small items about which there is no controversy ; and 
as the only question presented is one as to the weight of evi- 
dence, there is nothing in the motion for a new trial which 
would authorize this court to interfere with the verdict of 
the jury. 

Judgment affirmed, with ten per cent. damages. 


McMurray et al., Respondents, v. TayLor, Appellant. 


1. The taking of a promissory note does not extinguish an open account; 
upon the production of the note a recovery may be had on the account. 

2. Where a note has been taken for an indebtedness evidenced by open ac- 
count, and a receipt given therefor, a statement in the receipt to the effect 
that the note was taken “in settlement of the account” would not be suffi- 
cient, alone, to authorize the court to submit to the jury, by instruction, 
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the issue whether the note was taken in payment or satisfaction of the 
account. 

8. If a contractor, who has furnished materials for, and expended work and 
labor upon, the construction of a building for another, receives from the 
latter a promissory note for the sum due, payable at a time beyond the ex- 
piration of the period within which he must file his lien under the act with 
respect to mechanics’ liens, but within the period within which suit must 
be commenced, if at all, to enforce the lien, he will not thereby have waived 
his right to file his lien or to enforce the same against the building ; he 
merely suspends his right of action. The filing of the lien is not the bring- 
ing of a suit. = 


Appeal from St. Louis Land Court. 


This was a suit to enforce a mechanic’s lien. It is suffi- 
cient to state, in addition to the facts set forth in the opinion 
of the court, that the amount found at the settlement on 
December 20, 1856, to have been due the plaintiffs at the 
time of the completion of the work, November 29, 1856, was 
$1,610.87. The note given the plaintiffs on the 20th of De- 
cember was for this sum, including legal interest up to that 
date—$1,635.03. In this suit the plaintiffs claim $1,610.87, 
with interest from November 29, 1855. The said sum of 
$1,610.87 was found to be due the plaintiffs by decision of 
arbitrators. Evidence was introduced to prove that it was 
agreed between the parties that a note payable in ninety days 
was to be given for the sum found to be due by the arbitra- 
tors. One of the witnesses testified, with respect to a receipt 
given by plaintiffs for the note given, as follows: ‘“ The lan- 
guage of the note was that the note was taken in settlement 
of the account. It did not state that it was in full when 
the note was paid.” 

The court refused the following instructions asked by de- 
fendant: “1. If the jury believe from the evidence that the 
plaintiffs took the note of the defendant at ninety days and 
receipted the account, then the note was, prima facie, a pay- 
ment of said account, and the filing of said account in the 
clerk’s office of the land court was a nullity and gave plain- 
tiffs no lien on the premises described in the petition. 2. 
The taking of the note of the defendant by plaintiffs sus- 
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pended all proceedings and remedies on the account till the 
maturity of the note, and the filing of the account before the 
note became due did not secure to plaintiffs any lien. 3. In 
order to secure a lien on the premises described in the peti- 
tion, it was necessary that the demand of plaintiffs should be 
due and payable within ninety days from the completion of 
the work and furnishing the materials, and that within said 
ninety days the demand should be filed in the clerk’s office 
of the land court; and the taking by plaintiffs of a note pay- 
able more than ninety days from the completion of the work 
and the furnishing of the materials, was a waiver of plaintiffs’ 
lien; and if such note was taken by plaintiffs, the jury will 
find for the defendant. 4. If the jury believe from the evi- 
dence that plaintiffs agreed to take defendant’s note at ninety 
days for such sum as the arbitrators might find due plaintiffs 
in payment of the demand due them, and did so take defen- 
dant’s note, then the jury will find for defendant.” 


Gray, for appellant. 


I. The plaintiffs, by taking a note payable after the expi- 
ration of the ninety days allowed by the lien law, waived and 
lost their lien. (9 Mo. 59, 64, 67; 5 Beav. 415; 2 Cr. M. 
& R. 187.) Plaintiffs could not sue on the account, nor file 
a lien, nor take any steps, preliminary to a suit. (See 16 B, 
Monr. 605.) The moment plaintiffs took the note and re- 
ceipted the account, the account was merged in the note, at 
least for the time the note had torun. Admit that after the 
dishonor of the note, the account might be resuscitated and 
proceeded on by surrendering the note, yet they could not 
do this before the note became due. ‘Till the note became 
due the only demand was on the note. At the date of the 
filing of the lien the true demand was on the note. Plaintiffs 
filed only the account. Besides, there was testimony tending 
to prove that plaintiffs took the note as payment. The court, 
therefore, erred in refusing the instructions asked. 


H. N. Hart, for respondents. 
I. The promissory note was not an extinguishment of the 
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original indebtedness. (1 Hill, 516; 1 Cow. 290; 5 Wend. 
490; 19 Wend. 516; 21 Wend. 450.) Nothing but an ex- 
press extinguishment by release or payment will discharge 
the lien. (See 2 Browne, 297; 5 Watts, 119; 2 Binn. 
146; 5 Binn. 552; 2 Miles, 214, 45; 3 Scam. 201; 9 Mo. 
65; 22 Mo. 138; 13 Johns. 240; 1 Ashm. 29; 2 Wheat. 
390; 2 Camp. 329.) 


Scott, Judge, delivered the opinion of the court. 


This was a suit on a mechanic’s lien. The materials were 
furnished and the work completed on the 29th of November, 
1856. On the 20th of December following, the account was 
closed by a negotiable note of the defendant, payable to the 
plaintiffs ninety days after date. On the 25th of February, 
1857, before the note was due, the plaintiffs filed in the land 
court a lien for the materials furnished and labor performed 
by them for the defendant. The lien was founded on the ac- 
count for materials and labor, which had been closed by the 
note dated 20th of December, and payable ninety days after 
date. 

On the following statement of facts the question arises 
whether the lien of the plaintiffs was extinguished. By the 
ninth section of the act concerning mechanics’ liens, a con- 
tractor is required to file his lien within ninety days after the 
materials are furnished and the work is done; and by the 
twentieth section of the same act he is required to commence 
a suit within nine months from the time of filing his account 
as alien. Wesee no reason why the facts detailed should 
affect the plaintiffs’ lien. It does not appear that the defen- 
dant was injured in any way, or that any injury could result 
from taking a note payable at a future day, but within the 
time within which the suit must be commenced to enforce the 
lien. Would it be maintained that a note payable on demand 
or at sight would have such an effect ? A note does not extin- 
guish an open account. Upon the production of the note a 
recovery may be had on the account. The giving of a day for 
payment was a benefit to the defendant, and it did not injure 
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him as it was payable within the time within which the plain- 
tiffs were required by law to bring their suit to enforce the 
lien. Without the note the plaintiffs might have delayed suit 
beyond the time of payment given to the defendant. As the 
note did not extinguish the account, nor the delay injure 
the defendant, on what ground or principle can it be main- 
tained that the plaintiffs have lost or waived their right to 
enforce the lien? The giving of the note was at most but a 
suspension of the right of action. There is a difference be- 
tween the suspension and the extinction of a cause of action. 
By giving time for payment, the plaintiffs did not impliedly 
waive their right to file their lien. The filing of the lien was 
no step in the bringing of a suit. That was a means only of 
securing their debt which they might afterwards pursue or 
abandon at their pleasure. 

A witness stated that a receipt was taken for the account ; 
that its language was that the note was taken in settlement 
of the account. We are of the opinion that there was no 
error in the court’s refusing the instruction asked by the 
defendant, to the effect, that if the plaintiffs agreed to take 
defendant’s note at ninety days in payment of the demand 
due them, and did so take the defendant’s note, they will 
find for the defendant. There was no evidence on which to 
found such an instruction. The cases abundantly show this. 
(Glenn v. Smith, 2 Gill & John. 4938 Muldon v. Whitlock, 
1 Cow. 306; Tobey v. Barber, 5 John. 68; Putnam v. Lewis, 
8 John. 389; Peters v. Beverly, 10 Pet. 532.) In suitable 
cases, where there is evidence that a note was taken in satis- 
faction of an open account, it is a question to be left to the 
jury. But on the authority of the cases cited, there was no 
evidence tending to establish that fact. 

The account on which this proceeding was had became due 
under the general law concerning mechanics’ liens, and its 
provisions have been referred to, as they make no change in 
the case from what it would have been under the act subse- 
quently, on the 14th February, 1857, enacted for St. Louis 
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county. The reference to that act is not intended to imply 
that this case should have been governed by the general law. 

Judgment affirmed, with ten per cent. damages. Judge 
Ewing concurs. Judge Napton absent. 


BENT’s ADMINISTRATOR, Appellant, v. St. Vrain, Respon- 
dent. 


1. At common law a bastard had no inheritable blood ; he could transmit an 
estate by inheritance only to the heirs of his body; if he died without issue 
and intestate leaving real estate, it escheated to the state. 

2. The common law disabilities attaching to bastards with respect to their 
power of inheriting or transmitting by descent still attach to them in this 
state except so far as they have been removed by the provision that “ Bas- 
tards shall be capable of inheriting and transmitting inheritance on the part 
of their mother in like manner as if they had been lawfully begotten of 
such mother.” (R. C. 1845, p. 422.) 

8. This provision does not render a bastard capable of transmitting an estate 
by descent to his mother or to his illegitimate brothers. 

4. One A. died in 1848 in New Mexico, leaving two illegitimate children, B. 
and C., the children of the same mother. He devised certain real estate in 
Missouri to said children. B. died leaving said C. and the mother surviv- 
ing. Letters of administration were taken out upon the estate of A., and 
on final settlement a sum of money arising from the accruing rents of said 
real estate remained in the hands of the administrator. Held, that B. could 
transmit his portion of the estate by descent neither to his mother nor to 
C., his brother ; that B.’s estate escheated to the state. 


Appeal from St. Louis Circuit Court. 


George Bent, of Taos, in New Mexico, died in the year 
1848, leaving two illegitimate children, Robert and William 
Bent. These were his children by one Maria Cruz Padilla, 
who was at the time of their birth the wife of Jesus Maria 
Gallegos. George Bent devised certain real estate in St. 
Louis county, Missouri, to said Robert and William Bent. 
William Bent died after his father. Previous to the birth of 
said illegitimate children said Maria Cruz Padilla and her 
husband Jesus Maria Gallegos had a legitimate child, Mar- 
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cellina Gallegos. Letters of administration were taken out 
in St. Louis county on the estate of said George Bent, and 
on final settlement in the year 1856 there remained in the 
hands of the administrator a sum of money arising from the 
rents of the real estate so devised as stated above. One 
Ceran St. Vrain—who had previously procured deeds from 
said Jesus Maria Gallegos and his wife Maria Cruz Padilla 
and said Marcellina Gallegos, conveying to him all their in- 
terest in the estate of said William Bent, and particularly in 
the real estate above mentioned—moved the probate court 
to make an order of distribution ordering the administrator 
to pay to him, St. Vrain, one half of the amount of proceeds 
or rents of said real estate collected by and remaining in the 


hands of said administrator. The probate court refused so’ 


to order, but directed the said half of the amount in the 
hands of the administrator to be distributed equally among 
said Maria Cruz Padilla, Jesus Maria Gallegos, and Marcel- 
lina Gallegos. St. Vrain appealed to the circuit court. The 
circuit court adjudged that St. Vrain, as the assignee of said 
Maria Cruz Padilla, was entitled to the one-half of the bal- 
ance in the hands of the administrator, and that Robert Bent 
and Marcellina Gallegos were neither of them entitled to any 
part thereof. From this judgment the administrator appealed 
to the supreme court. 


Jones & Sherman, for appellant. 


I. Robert Bent, though not born in lawful wedlock, is a 
brother of full blood of William Bent, deceased, and is there- 
fore entitled to a brother’s share of William’s estate. (R. 
C. 1845, p. —, § 1.) Brothers are children born of the 
same stock or parents. Children are none the less brothers 
and sisters because not born in lawful marriage. They are 
of the same blood. The word “ brothers,” as used in the 
statute, has no reference to legitimacy. The reason for the 
common law rule does not exist here. Brothers may in- 
herit from brothers though both are illegitimate. The word 
brother is used in its general sense. 
18—VOL. Xxx. 
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Dick, for respondent. 


I. On the death of William Bent, his share went to his 
mother. She was the sole heir. (5 Whea. 407, 260; 8 
Ohio, 289; 6 Blackf. 533; 7 How., Miss.,107; 4 Dess. 444; 
4 Dev. 110; 3 Dana, 234; 11 Metc. 294; 8 B. Monr. 606.) 
The statute legitimates the child only so far as the mother 
is concerned, and does not create the relation of brothers 
between children of the same mother. (5 Wheat. 636; 7 
How. 112. See 9 Humph. 460; 4 N. J. 4381; 4 Ired. 480; 
7 Yerg. 615.) 


Scott, Judge, delivered the opinion of the court. 


George Bent was the father of two illegitimate children, 
Robert and William Bent, born of Maria Cruz Padilla, the 
wife of Jesus Maria Gallegos. At the time of the birth of 
Robert and William Bent, Gallegos and his wife cohabited 
together, and had a legitimate daughter named Marcellina 
Gallegos. The parties resided in New Mexico. George 
Bent, being the owner of a piece of land in St. Louis, de- 
vised it to his two bastard sons Robert and William Bent. 
The illegitimacy of Robert and William Bent was admitted. 
William Bent died after his father, George Bent. After the 
death of William Bent, his mother, her husband and legit- 
imate daughter conveyed all their interest in his estate to 
Ceran St. Vrain. Under this state of facts, the court below 
held that St. Vrain, as the assignee of his mother, was enti- 
tled to the whole of William Bent’s interest under the will 
of his father, and that neither Marcellina Gallegos, the legit- 
imate daughter of his mother, nor his brother Robert Bent, 
could inherit any portion of it. 

Kent thus states the common law as to the right of a bas- 
tard to inherit: “A bastard, being in the eye of the law 
nullius filius, has no inheritable blood, and is incapable of 
inheriting as heir, either to his putative father or his mother, 
or to any one else; nor can he have heirs but of his own 
body.” (2 Kent, 212.) In the case of Cooley v. Dewey, 4 
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Pick. 98, it was held that at common law the mother of a 
bastard does not inherit his estate. In the case of Doe v. 
Bates and wife, 8 Black. 533, it was said that, according to 
the common law, if a bastard die intestate and without issue, 
leaving real estate, the estate escheats. 

Now is there any thing in our statute law which will pre- 
vent William Bent’s estate from becoming an escheat? The 


eighth section of our act concerning descents and distribu- © 


tions provides that ‘ bastards shall be capable of inheriting 
and transmitting inheritance on the part of their mother, in 
like manner as if they had been lawfully begotten of such 
mother.” 

The common law making bastards incapable of inheriting 
or of transmitting inheritance except to their descendants, 
they are still liable to all those disabilities, except so far as 
they are removed by the provision above cited. The section 
of law conferring on bastards the capacity to inherit on the 
part of the mother is a copy of the act of Virginia, Kentucky 
and Ohio in relation to the same subject. The statute of 
Virginia underwent discussion, and was interpreted by the 
Supreme Court of the United States in the case of Stephen- 
son’s heirs v. Sullivan, 5 Wheat. 260. In that case it was 
held, (Judge Washington, who was familiar with the laws of 
Virginia, delivering the opinion of the court,) that the mean- 
ing of the words “ inheriting and transmitting inheritance on 
the part of the mother, in like manner as if they had been 
lawfully begotten of the mother,” was, that bastards should 
have a capacity to take real property by descent immediately 
or through their mother in the ascending line, and transmit 
the same to their line as descendants, in like manner as if 
they were legitimate ; that this was the uniform meaning of 
the expression ‘on the part of the mother or father” when 
used in reference to the course of descent of real property 
in the paternal or materal line. 

The case of Little and others v. Lake, 8 Ohio, 290, sanc- 
tions the constructions given to the Virginia statute by the 
Supreme Court of the United States and adopts it, although 
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it was held that another provision of the statute gave the 
mother a right to inherit from her bastard child. The court 
said, “‘ the words ‘ ex parte materna’ have an established legal 
meaning importing only lineal descendants, and is opposed 
to the words ‘ ex linea materna, which denote a capacity of 
both lineal and collateral inheritance. The law does not 
declare that natural children shall be considered as lawfully 
born of their mother for all the purposes of inheritance.” 
The case of Remington v. Lewis, & B. Monr. 606, contains 
both’a legislative and judicial exposition of the statute of 
Kentucky in relation to bastards, which we have said is a 
transcript of the statute of this state. That case recognizes 
the construction put upon the Virginia statute by the Su- 
preme Court of the United States, and maintains that a 
mother can not inherit from her bastard child. 

It is obvious that under the first section of the act concern- 
ing descents and distributions the mother can not inherit 
from her bastard child. That section only contemplates 
legitimate relations, and the bastard not being capable of 
inheriting, or of transmitting an inheritance but to his chil- 
dren, he had no capacity but what is expressly given him by 
statute. 

From the best examination we have been enabled to give 
this question, we have come to the conclusion that the estate 
of William Bent has escheated to the state. 

Judge Ewing concurring, the judgment is reversed. Judge 
Napton absent. 


WakFIELD et al., Respondents, v. LINDELL, Appellant. 


1. The character of a disseisin as between tenants in common is different from 
that of a disseisin as against strangers. This distinction is founded on 
the presumption that a person, who enters into possession of a tract of land 
having a title thereto, enters in conformity thereto; prima facie the entry 
of one tenant in common is not adverse to his co-tenants, but in support of 
the common title; his possession and seisin are the possession and seisin of 
his co-tenants. 
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2. One tenant in common may disseise or oust his co-tenants. To constitute 
an adverse possession by one tenant in common as against his co-tenants, 
an actual ouster, or “turning out by the heels,” is not necessary; there 
must, however, be some notorious and unequivocal act asserting an entire 
ownership. 

8. Whether this assertion of an entire ownership must be brought home to 
the actual knowledge of the co-tenants depends upon the character of such 
act of assertion. If it be a verbal assertion or declaration of entire owner- 
ship, it can be of no avail to establish an adverse possession unless brought 
home to-the knowledge of the co-tenants. 

4. When, however, the act asserting an entire ownership is of such a nature 
as the law will presume to be noticed by persons of ordinary diligence in at- 
tending to their own interests, and of such an unequivocal character as not 
to be easily misunderstood, it does not devolve upon the possessor to show 
that actual notice was given to the co-tenant or to prove a probable actual 
knowledge on his part; it is sufficient if the act is overt and notorious ; if, 
in such case, the co-tenant is ignorant of his rights, or neglects them, he 
must bear the consequences. 

5. A possession of land by a tenant in common for twenty-six years, and an 
exclusive receipt by him of the rents and profits, without any account ren- 
dered or any demand made, would not of themselves raise a legal presump- 
tion of ouster by such tenant in common of his co-tenants. 

6. The solemn declarations made by a party to a suit in his petition or an- 
swer, are, if pertinent, admissible in evidence against him in behalf of per- 
sons not parties to the suit, not by way of estoppel, but by way of admission. 


Appeal from St. Louis Land Court. 


This was an action in the nature of an action of ejectment 
brought by the plaintiffs as heirs of Nathaniel A. Ware, de- 
ceased, on the 14th of January, 1857, to recover possession 
of an undivided third part of lots numbered 5, 6, 7 and 
8, being block No. 225 in the city of St. Louis, containing - 
two hundred and forty feet front on Lewis street and run- 
ning back to the Mississippi river. Plaintiffs claim title 
as follows: Smith, Bates and Lisa, in 1817, laid out an 
addition to the city of St. Louis. Manuel Lisa died in the 
year 1822. Under a judgment against the executors of 
Lisa, his interest, an undivided one-third, in all the lots in 
said addition “ which were not sold by said Manuel Lisa,’ was 
levied upon by the sheriff and sold and conveyed to Oliver 
N. Bostwick. The sheriff’s deed is dated May 19, 1826. 
The case of Lisa v. Lindell, 21 Mo. 128, decides that this sale 
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vested the title to the unsold lots in the purchaser. This 
title passed by mesne conveyances to Nathaniel A. Ware, 
ancestor of plaintiffs. The title of Ware was acquired by 
him in 1833. 

The defendants, as the evidence showed, passed title to 
two undivided third parts of said block by virtue of various 
deeds conveying to him the interests of Bates and Smith. 
These deeds were executed previous to 1834, some previous 
to 1830. 

The defendant in his answer, besides a general denial of 
the allegations of the petition, and a setting up of the statute 
of limitations, alleged, in substance, the following facts: 
That on the 27th of July, 1836, Nathaniel A. Ware, the 
heirs of Bates, and John Smith, filed their petition for parti- 
tion against W. Smith and D. Smith, the other heirs of Wil- 
liam Smith, setting up that they were tenants in common 
with the defendants of certain lots in Smith, Bates and Lisa’s 
addition, describing them, being unsold lots in Smith, Bates 
and Lisa’s addition; that the said Ware owned an undivided 
third thereof under Manuel Lisa, and the heirs of Bates one- 
third, and the heirs of Smith one-third; and praying parti- 
tion; that a judgment was had on the Sth of August, 1836, 
and commissioners appointed, who made partition of certain 
lots between the parties and recommended others to be sold ; 
that the said commissioners returned a plat with these pro- 
ceedings, upon which certain lots, including the lots now in 
controversy, were marked “ sold;’’ that after the report of 
the commissioners had been approved, said Ware ratified and 
confirmed the said partition and allotment by a deed dated 
June 15, 1841, to Mary Lisa. The said answer of defendant 
also contained the following averments: “ That the defen- 
dant has been in the actual, open, notorious and continued 
possession of said lots 5, 6, 7 and 8 for more than twenty- 
nine years, claiming the same in his own right, to the exclu- 
sion of all other persons, and with the full knowledge of said 
Bostwick, and of said Ware, who have all along during said 
period acquiesced in the said adverse claim of right; and 
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the defendant avers, that from the said long adverse posses- 
sion and claim of title and the recitals in said proceedings 
in partition, and in said deeds from Ware to Lisa, the jury 
may be authorized, if in their opinion they deem it proper, 
to presume a deed from the said Manuel Lisa to this de- 
fendant, or to some person through whom this defendant 
claims.” 

These portions of the answer were stricken out on motion 
of the plaintiffs. The defendant offered in evidence the re- 
cord of the partition proceedings mentioned above. The 
court excluded it. The court also excluded two deeds be- 
tween said Ware and Mary Lisa, widow and devisee of Man- 
uel Lisa, one dated June 15, 1841, the other dated June 11, 
1846. 

The plaintiffs read in evidence the answer of the defendant 
Lindell in the case of Lisa v. Lindell. This answer was filed 
in the year 1854. In it the defendant stated as follows : 
** Defendant will insist and show on the trial and against the 
claim of plaintiff, Lisa, a title in Nathaniel Ware to the 
premises claimed by the plaintiff by virtue of sale under 
judgment and execution against the executors of Manuel 
Lisa.” 

The court, at the instance of the plaintiffs, gave the fol- 
lowing instructions: “JI. If Lisa, Smith and Bates, being 
co-tenants and owners in fee simple of the tract of land men- 
tioned in the sheriff’s deed to Oliver N. Bostwick, read in 
evidence by plaintiffs, some time in or about the year 1817, 
laid out said tract into an addition to St. Louis, as mentioned 
in said deed, and said tract and said addition were well 
known at the time of the levy and sale by the description 
given in the sheriff’s advertisement or deed, (no plat of said 
addition having been filed for record up to the time of the 
execution of said deed,) and if the land in dispute is within 
said addition, then said deed was effectual to pass to the 
purchaser, Bostwick, all the interest of said Lisa remaining 
unsold therein. 

“That the interest conveyed is in express terms restricted 
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to that actually owned or retained by Lisa at the time of his 
death, without any other or more special designation of the 
particular lots intended to be sold, can not operate to render 
the deed void for uncertainty. 

“The defendant sets up as a defence, and alleges against 
the plaintiffs’ right to recover, an adverse possession of the 
whole of said premises described in said petition for a suffi- 
cient length of time to make the statute of limitations ope- 
rate as a bar to this action. In regard to this branch of the 
defence, the court instructs the jury as follows: 

“In law, Lindell’s possession either by himself or his les- 
see, is deemed to be also that of the plaintiffs, until some 
notorious act of ouster or adverse possession is brought home 
to the knowledge or notice of the plaintiffs, or those under 
whom plaintiffs derive title; merely proving that he has been 
in possession of the whole premises, and has received all the 
rents thereof, does not establish an adverse possession. 

*¢ Whether such acts of ownership amounted to an adverse 
possession depends on the existence of an intent on his part 
to oust the said plaintiffs or those under whom said plaintiffs 
claim from the premises, and their knowledge of their hay- 
ing-been done with that intent. 

“Tf Lindell claimed the whole premises under a convey- 
ance or conveyances purporting to convey the whole, or the 
interest therein now sued for in this action, his possession of 
the whole was adverse to the plaintiffs, and those under whom 
they derive title, from its commencement under said claim. 

“If his claim of adverse possession is not based on such 
a conveyance, but on possession and acts of ownership done 
by him, then he must prove that such acts were done with 
the intent to oust the plaintiffs, and those under whom they 
derive title, from the premises, and that the acts and intents 
were brought home to the knowledge of said plaintiffs, or 
those under whom they claim title; and it is only from the 
time of such knowledge that said acts of ownership are to be 
regarded as adverse. 

“In order, therefore, to enable the defendants to avail 
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themselves of the statute of limitations as a bar to this action, 
the jury must be satisfied from the evidence that for twenty 
years next prior to the commencement of this suit said Lin- 
dell was, without interruption or intermission, in possession 
of the premises sued for, and that his possession during the 
whole of that time was adverse to the plaintiffs and those 
under whom plaintiffs claim title, cither because held under 
a conveyance purporting to convey the title to the whole, or 
of the interest therein, now sued for in this action, or because, 
during all that time, he notoriously and to the knowledge of 
plaintiffs or those under whom plaintiffs derive title, claimed 
the whole adversely to and exclusive of them.” 

The defendant asked and the court refused the following 
instructions: “If the jury find from the evidence that Peter 
Lindell entered into the possession of the premises in ques- 
tion, supposing himself to be the co-tenant of Mrs. Mary 
Lisa, and held for himself and Mrs. Mary Lisa, to the exclu- 
sion of Martin Thomas and Thomas Ingram, and adversely 
to them, his possession can not be held by the jury to have 
been for the benefit of the plaintiffs, or those through whom 
plaintiffs claim. 

“Tf the jury find from the evidence that Peter Lindell, in 
person or by his tenants, agent or employees, entered upon 
the premises in question as early as 1830 or 1831, and that 
he has had and held notorious, open, continuous and actual 
possession of said premises, in person or by his tenants or 
agents, from either of said years until the commencement of 
this suit, claiming to own the same in his own right to the 
exclusion of all other persons, then the jury will find for the 
defendant. 

“If the jury find from the evidence that Peter Lindell, in 
person or by his tenants, agent or workmen, has had and 
held open, notorious, continuous and actual possession of the 
premises in question for twenty-six years next before the 
commencement of this suit, claiming to own the said prem- 
ises to the exclusion of all other persons, then the jury will 
find for the defendant.” 
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B. A. Hill, for appellant. 


I. The plaintiffs, as heirs at law of Ware, are estopped by 
the recitals in the record of partition between Ware and the 
heirs of Bates and Smith, by the acts of the parties claiming 
under the partition, and by the deeds between Ware and 
Lisa confirming said partition, from denying that lots 5, 6, 
7 and 8 were sold by Smith, Bates and Lisa. (Carondelet 
v. McPherson, 20 Mo. —-.) Lindell was a commissioner in 
said partition. The sheriff’s sale to Bostwick was of the un- 
sold lots. The parties knew that these lots were marked 
*‘ sold” in the report of commissioners. The court erred in 
striking out the portion of the answer setting up this defence ; 
so also in striking out that portion in which the facts are set 
forth authorizing the presumption of a deed. (Dessaunier 
v. Murphy, 22 Mo. 95.) 

II. The petition for partition was competent evidence of 
the facts therein stated, although not sworn to. The deeds of 
Ware to Lisa are as satisfactory proof of the statements in 
the petition as the oath of the party would have been. (See 
3 Greenl. Ev. § 274, 527; 3 Pick. 40; 28 Ala. 110; 33 
Maine, 370; 3 Greenl. 316.) The deeds from Ware to Lisa 
should have been admitted. (6 M. & W. 668; 1 Greenl. 
Ey. § 211; 5 Carr. & Pay. 542; 8 East, 493 ; 2 Metc. 368; 
2 Watts & S. 411; 11 Shepl. 1389; 17 Conn. 441.) The 
court erred in its ruling upon the statute of limitations, ous- 
ter and adverse possession. The court held that the ouster 
must be brought home to the knowledge of the plaintiffs or 
those under whom they claim; that no adverse possession, 
however notorious, will do; and that knowledge of plain- 
tiffs that it was adverse must be proven to the jury ; that the 
jury can not infer or presume knowledge from its notoriety ; 
and that knowledge will not do unless it be also shown that 
the adverse possession was notorious. In other words, an 
ouster can not be presumed at all, if the title papers show 
that defendant was a tenant in common with those under 
whom plaintiff claims. Sole possession implies adverse pos- 
session. (See Co. Litt. 243; 1 Ld. Raym. 310; 2 Ld. Raym. 
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830; 2 Salk. 423; 1 Salk. 390; 1 Atk. 493; 5 Burr. 2008; 
Doe v. Prosser, Cowp. 217; 1 East, 568; 4 Dev. 223; 5 
Watts, 149; 10 S. & R. 182; Law v. Patterson, 1 W. & S. 
191; 9 Watts, 336; 2 W. & S. 299; Jackson v. Whitbeck, 
6 Cow. 632; 1 Caines, 90; Busb. 467; 2 Jones, Eq. 433; 4 
Dev. 290; 15 Ala. 8369; 18 Ala. 55; 80 Penn. 507; 1 Pick. 
116; 5 Day, 188; 6 Dana, 426.) The possession of one 
tenant in common, if exclusive and without admission of the 
others’ right, will, if continued for a great number of years— 
twenty-one—raise a presumption of ouster, which is a pre- 
sumption of law. It is not necessary that there should be 
“notice.” (Lodge v. Patterson, 3 Watts, 74; 2 Jones, 433 ; 
108. & R. 182; Law v. Patterson, 1 W. & S. 191.) Sole 
possession of one tenant in common, and sole perception of 
the profits, if continued for a number of years, the period 
varying under the decisions from twenty, twenty-one and 
more years up to thirty-six, will authorize the court to sub- 
mit it to the jury as a question of fact to presume an ous- 
ter; and if such possession be continued for a still larger 
number of years, say forty or fifty years, the law will pre- 
sume an ouster upon the mere fact of such exclusive posses- 
sion and perception of profits being proved. But none of 
the cases make express notice or knowledge of the plaintiff, 
either of his rights or of the fact that he has been ousted, 
essential in order to authorize the jury to presume an ouster, 
or to presume it as a matter of law. (2 W. &S. 299; 4 
Dev. 290; 5 Watts, 149; 1 Caines, 90; 4 Mass. 330; 3 
Metc. 99; 6 Pick. 172.) Disseisin does not require notice ; 
the question of intent to oust a co-tenant is not dependent 
upon any notice of that intent to the owner. The intent is 
proven by notorious acts of exclusive possession. 2 Greenl. 
275; 1 Mass. 483.) The cases in 3 Metc. 101; 3 Pet. 51; 
7 Wheat. 121; 9 Cow. 530; 14 B. Monr. 127; 4 Wis. 565; 
3 Hawks, 232; 1 Kern. 115, which may be cited in sup- 
port of the instructions of the court in this case, do not sup- 
port the ruling of the court as to the notice of the disseisin 
being brought home to the knowledge of the plaintiffs. The 
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evidence in this case as to the character of Mr. Lindell’s 
possession is of the most conclusive character. 


Shepley, for respondents. 


I. The proceedings in partition in which Ware was a party 
was not competent testimony, and the court properly struck 
out all relating to it from the answer, and rejected it when 
offered in evidence. It is no evidence that Ware did not 
own the land that he did not include it in a proceeding for 
partition. The recitals in the petition can not be invoked to 
support a title acquired before the partition. This was a 
proceeding for partition of lots owned or alleged to be owned 
by Ware and the heirs of Smith and Bates, as tenants in 
common. Previous to its institution Lindell had acquired 
the interest of Smith and probably that of Bates in the lots 
in controversy, so that these lots could not be included in 
any proceedings between Ware and those heirs. The petition 
very properly spoke of the lots embraced in the partition as 
lots not sold. The statement was literally true. The lots 
in controversy in this suit were all sold by Lisa to Bostwick, 
and by Bates and Smith to Lindell. The deed of the sheriff 
to Bostwick vested in him all the title that Manuel Lisa had 
to the lots in controversy. (21 Mo. 127.) The answer of 
Lindell to the petition in the case of Lisa v. Lindell was de- 
cisive that he had no right or title to the third owned by 
Ware. It was in relation to the lots in controversy. 

II. No possession, however long, of a tenant in common 
will bar his co-tenant, unless such possession was taken and 
continued with the intent to bar such tenant, and such acts 
of possession and intent were brought home to the know- 
ledge of the plaintiffs. An ouster or disseisin is not indeed 
to be presumed from the mere fact of sole possession, but it 
may be proved by such possession accompanied with a no- 
torious claim of exclusive right. The receipt of rent for 
twenty-six years is not an ouster. There must be actual 
notice. The intent to oust must be proven. An exclusive 
possession of twenty-seven years is not adverse as to tenants 
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in common and is not sufficient to authorize presumption of 
ouster. There must be a denial of title. There was no ad- 
verse possession, for the defendant, in his answer in Lisa v. 
Lindell, filed in 1854, admitted our title and that he held as 
co-tenant with us. (4 Mass. 326; 7 Wheat. 120; 3 How. 
689 ; 18 Penn. 276; 5 Burr. 2604; 8 Mo. 276; 38. & R. 
881; 4 Day, 473; 3 Metc. 99; 3 Watts, 77; 9 Cow. 530; 5 
Cow. 488; 4 Coms. 61; 25 Maine, 435; 24 Wend. 221; 3 
Pet. 51; 14 B. Monr. 127; 38 Maine, 213; 1 Kern. 115; 
Cowp. 217 ; 11 East, 49; 6 Cow. 632; 6 Dana, 432.) 


Napton, Judge, delivered the opinion of the court. 


The statute of limitations having been the main ground 
of defence at the trial of this case, the instructions on that 
subject constitute the principal point for our consideration. 

There is an admitted distinction recognized in the cases on 
the subject between the character of a disseisin as against 
strangers and between tenants in common. This distinction 
is founded on the presumption that a person, who enters into 
possession of a tract of land having a title thereto, enters in 
conformity to that title. No presumption will be entertained 
that a man means to do an unlawful act; and if the title he 
has gives him a right to enter on the land, his entry is attri- 
buted to that title. If, then, one tenant in common enters 
upon the land, his entry and possession are not esteemed 
prima facie adverse to his co-tenants, but in support of the 
common title; and his possession and seisin is the possession 
and seisin of the others. (Cruise, Dig. tit. 20, § 14.) 

That one tenant in common may disseise or Oust the others 
is also very well established ; but it is not so easy to deter- 
mine from the authorities what acts will amount to an ous- 
ter. This difficulty does not seem to arise from any contra- 
diction or confusion in the principles of law decided upon 
this subject, but in the application of admitted principles to 
the facts of each particular case. An actual ouster, or “ turn- 
ing out by the heels,” as some of the judges have termed it, 
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is not necessary ; but the act or declaration, which consti- 
tutes an ouster, must be unequivocal and notorious; and as 
the character of the act must necessarily depend very much 
on the intent with which it is done, its consequences and 
effects in producing an adverse possession will also vary with 
the circumstances accompanying it calculated to explain that 
intent. 

To constitute an adverse possession of one tenant in com- 
mon against his co-tenants, there must be some notorious act 
asserting an entire ownership. It is further said in some 
cases that this act must be brought home to the knowledge 
of the co-tenant. This, we suppose, depends upon the na- 
ture of the act. If it consists altogether of a mere verbal 
assertion of entire ownership, such an assertion could not 
with any propriety be regarded as an act of adverse posses- 
sion of which the co-tenant was bound to take notice, unless 
made to him or communicated to him. A declaration to a 
mere stranger amounts to nothing, unless that, declaration is 
brought to the knowledge of the co-tenant. { But when the 
act is of such a nature as the law will presume to be noticed 
by persons of ordinary diligence in attending to their own 
interests, and of such an unequivocal character as not to be 
easily misunderstood, it is not believed to be necessary that 
any positive notice should be given to the co-tenant, or that 
it devolves upon the possessor to prove a probable actual 
knowledge on the part of the co-tenant. It is sufficient that 
the act itself is overt, notorious ; and if the co-tenant is igno- 
rant of his rights or neglects them, he must bear the con- 
snap 

In the’case of Clymer’s Lessee v. Dawkins, 3 How. 689, 
Judge Story expresses a view of the law of notice to co-ten- 
ants, which seems to have been adopted by the court below 
in the trial of this case. “The entry and possession of one 
tenant in common,” says Judge Story, “ of and into the land 
held in common is ordinarily deemed the entry and posses- 
sion of all the tenants; and this presumption will prevail in 
favor of all, until some notorious act of ouster or adverse 
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possession by the party so entering into possession is brought 
home to the knowledge or notice of the others.” ‘ Such a 
notorious ouster or adverse possession may be by any overt 
act in pais of which the other tenants have due notice, or 
by the assertion of a several and distinct claim to an entirety 
of the whole land, which, in contemplation of law, is known 
to the other tenants.” In the case of McClung v. Ross, 5 
Wheat. —, which is referred to by Judge Story, the same 
court had said: “That one tenant in common may oust 
another and hold in severalty is not to be questioned. But 
a silent possession, accompanied with no act which can 
amount to an ouster or give notice to his co-tenant that his 
possession is adverse, ought not, we think, to be construed 
into an adverse possession.”” The observations of Judge 
Story, in Climer’s Lessee v. Dawkins, were made arguendo, 
as the facts of the case did not present any question of notice, 
and the judgment of the court was for the defendant in 
possession. The adverse possession claimed in the case was 
of such a character as implied notice; and there was there- 
fore no question of express notice in the case. 

In the case of Lodge v. Patterson, the supreme court of 
Pennsylvania seem to explain the law relative to notice in 
cases of this character with more accuracy. ( The charac- 
ter of adverse possession is given, not by proving notice to 
parties interested, but by the nature of the acts done by 
the party. There must be a hostile intent, and that intent 
must be manifested by outward acts of an unequivocal kind. 
To constitute a disseisin, it was never held to be requisite 
that notice should be sent to the disseisor, or that it must be 
proved that he had knowledge of the entry and ouster com- 
mitted on his land. The open act of entry, with the declared 
intent to disseise, constitute the disseisin.” ) 

These opinions may seem to conflict, but when the facts of 
each case are looked to, it will seem that they are essentially 
different ; and the attention of the court is of course directed 
to the law as applicable to the state of facts presented. In 
the case of Lodge v. Patterson, the party sued, who was one 
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of several co-heirs, put up the whole land and bought it and 
entered, claiming the whole. The act of adverse possession 
was a public one, of which every one having an interest or 
claiming an interest in the land was bound to take notice; 
and it was totally irreconcilable with the admission of the 
co-tenancy of another. 
* In this case, if the declaration of the defendant to one of 
the witnesses, that he claimed the whole block, or was the 
sole owner, is the only act relied on to make the possession 
and retention of the rents and profits an ouster of the plain- 
tiffs or those under whom they claim, it was proper to tell 
the jury that such declarations, to be available as acts of ad- 
verse possession, must be made to the co-tenant, or must be 
brought home to his knowledge. - If other acts are relied on, 
their notoriety would be a matter for the jury. As the facts 
of the case were developed on the trial, it was apparent that 
they presented mainly the question whether a possession for 
twenty-six years, and a receipt of the rents and profits, with- 
out any account rendered, and without any demand made, 
would of themselves raise a legal presumption of ouster, or 
would authorize a court to leave the question to the jury. 
In England, an exclusive possession of thirty-six years was 
allowed to go to the jury as evidence of an ouster, and the 
jury found a verdict upon this bare fact, in the absence of 
any explanatory proof on either side. Lord Mansfield said, 
when the point came up for review in the King’s Bench: 
“It is a possession of near forty years, which is more than 
quadruple the time given by the statute for tenants in com- 
mon to bring their action of account, if they think proper, 
namely, six years; but in this case no evidence whatever 
appears of any account demanded, or of any payment of 
rents and profits, or of any claim by the lessors of the plain- 
tiff, or of any acknowledgment of the title in them or in those 
under whem they would now set up a right; therefore I am 
clearly of opinion, as I was at the trial, that an undisturbed 
and quiet possession for such a length of time is a sufficient 
ground for the jury to presume an actual ouster, and that 
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they did right in so doing.” (Doe v. Prosser, Cowp. 217.) 
This is as far as any case in England has gone. 

In New York an exclusive possession of twenty-seven years 
was held insufficient to authorize the presumption of an ous- 
ter, although in the intermediate time there had been an 
actual resistance to the plaintiff’s entry and claim. (Nor- 
throp v. Wright, 24 Wend. 221.) 

In Pennsylvania it has been held that a jury may presume 
an ouster from an exclusive actual possession by a tenant in 
common for the period fixed by their statute of limitations. 
(Law v. Patterson, 1 W. & S. 186; Bolton v. Hamilton, 2 
W.&S. 299; Galbreath v. Galbreath, 5 Watts, 147.) An 
examination of the facts, however, in the cases where this 
doctrine is enunciated in Pennsylvania will show that there 
were in each case circumstances attending the facts of pos- 
session, which would fully authorize the inference of adverse 
possession. The case of Law v. Patterson may be selected 
as the strongest case reported in support of the doctrine that 
mere possession and retention of profits, &c., for twenty-one 
years will justify an inference of disseisin. That was a case 
where the land was bought and paid for by the defendant in 
possession, and a title taken in the name of himself and 
another, who was a partner in mercantile business with him. 
The defendant had taken exclusive possession ; had improved 
and built upon the land; had leased the whole premises for 
seven years; and at the expiration of that term had relet the 
premises for another long term, reserving rent to himself, 
and actually receiving all the rents and profits of the place 
for upwards of twenty-one years, without any demand made 
by the partner in whose name the purchase originally stood ; 
and the partner lived all the while in the immediate neigh- 
borhood of the defendant, and had advanced no part of the 
purchase money. There could be no doubt about notice in 
the case, for every thing occurred, as the court observed, 
directly ‘‘ under the eye of the plaintiff.” But the court, in 
Wilson v. Collinshan, 1 Harr. 277, say, speaking of the case 
of Law v. Patterson: “The mere exclusive receipt of the 
19—vVOL. XXX. 
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profits by one tenant in common for twenty-one years is not 
deemed sufficient evidence on which to found the legal pre- 
sumption of ouster of his co-tenant. It only raises a natu- 
ral presumption, and is evidence to go to the jury to produce 
conviction, in connection with other facts.” 

The facts, which have usually gone to make out a case of 
adverse possession, have been such as a refusal to the co-ten- 
ant to permit his participation in the profits or his entry, a 
denial of his title, claiming under a defective deed for the 
entirety, purchasing the co tenant’s title at a sheriff’s sale and 
an exclusive claim under it, or a conveyance of the whole by 
deed and an entry by the grantee under the deed, (2 Cruise 
Dig. tit. W. S. 14, note 3,) and, we may add, following the 
case of Law v. Patterson, putting up improvements without 
consultation with the co-tenant and under his observation, 
and taking the entire profits without objection from him. 

In North Carolina it appears to be held that twenty years’ 
sole possession alone will constitute a bar. (Thomas v. Gar- 
van, 4 Dev. 225; Cloud v. Webb, 4 Dev. 290.) But this 
doctrine would seem to lose sight of any distinction between 
the facts necessary to constitute an adverse possession in ten- 
ancies in common and any other case of adverse possession— 
a doctrine which may find some recommendation in princi- 
ples of public policy, but which certainly has not yet been 
generally prevalent. 

In Massachusetts the courts maintain the view presented 
by Judge Story, in Prescott v. Nevers, 4 Mason, 330, and in 
Clymer v. Dawkins, 3 How. 270. The entry of a tenant in 
common upon land, and taking the whole rents and profits 
without paying any share over to the co-tenant, is not re- 
garded as an ouster; but an entry under a claim to the 
whole is considered adverse ; and therefore, in the particular 
case referred to, a purchase of the entirety from an adverse 
claimant to the cotenant, although the title was invalid, was 
held to make the possession hostile and amount to an ouster. 
(Parker v. Prop., &c., 3 Metc. 99.) 

Apart from any deduction to be drawn from the record 
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evidence offered in this case, the proof was, that the defen- 
dant went into possession of the block of ground in contro- 
versy in about the year 1830, and has continued in exclu- 
sive possession ever since ; that there was an old building on 
the lot at the time, formerly used as a mill, but suffered to 
go into disuse for that purpose, and used only as a store- 
house or warehouse by the defendant or his tenants ; that he 
has quarried rock on different parts of the block through his 
workmen or tenants; that there are on the ground some 
wooden buildings or sheds for the workmen who quarried 
there ; that the premises were leased by Lindell in 1847 to 
Belcher for a sum about sufficient to pay the taxes; that the 
premises are now leased for the taxes. It is appzrent that 
the premises are in the same condition now that they were in 
1830. No improvements or buildings have been put upon 
the block. It does not appear that any profits have been 
derived from it. In short, so far as the class of evidence to 
which we now refer is concerned, there is nothing in the case 
except a mere possession taken twenty-six years before suit 
brought, and an exclusive perception of all the profits which 
may have been derived from that possession. The defendant 
has done nothing in connection with the lots which any owner 
of two-thirds or one-half of them might not well have done 
for the protection of his own interest, without any design of 
ousting the owner of the remaining interest. 

But there are other circumstances elicited in the proof 
offered and rejected on the trial, which, if competent evi- 
dence, would undoubtedly have a significant bearing on the 
question at issue, and a controlling influence in their settle- 
ment, if not counterbalanced by proofs from the other side 
equally significant. The partition suit in 1836, between 
Ware—from whom the plaintiffs derive title—and the heirs 
of Bates and Smith, ought not, in our opinion, to have been 
excluded from the jury. The petition in that case averred 
that this block of ground was sold by Lisa in his lifetime. 
This can not be regarded as an estoppel, because, as a record, 
the parties are not the same; and, as a fact in pats, there is 
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no proof that the defendant’s conduct was in any way influ- 
enced by the assertion of Ware. But where a party, who 
has every motive, and may be supposed to possess every Op- 
portunity requisite to investigate the extent of his own title, 
deliberately asserts that he has none to a specific piece of 
ground, it is certainly a circumstance entitled to considera- 
tion, when he subsequently brings a suit for the same land, 
after the lapse of twenty or more years. This assertion is 
confirmed by the plat which is found upon the record accom- 
panying the report of the commissioners, in which the lots 
sued for are marked “ sold ;” and it is further strengthened 
by the deeds executed by Ware and Mrs. Lisa, upon a com- 
promise of their claims to the interest of Manuel Lisa. It is 
true that this assertion that the lots were sold by the original 
owners of the tract—Lisa, Bates and Smith-—in their lives, 
is contradicted, so far as Smith’s interest is concerned, by 
the title produced on the part of the defendant to that inter- 
est, a title obtained by a partition among the heirs of Smith 
long after his death ; and it is also true that, even if the lots 
were unsold, they could not have formed a subject for parti- 
tion between Ware and the heirs of Bates and Smith in 1836, 
as the two latter titles had undoubtedly at that time become 
vested in the defendant. But notwithstanding these circum- 
stances, which may detract somewhat from the force of the 
admission, the petition of Ware is undoubtedly an assertion 
that to the lots numbered 5, 6, 7 and 8, now sued for, he had 
no title. He did not set up any title except such as was de- 
rived from the sale to Bostwick ; and that title only extended 
to the unsold lots. If the lots now sued for were sold in 
Lisa’s lifetime, then Bostwick acquired no title to them by 
his purchase at the execution against Lisa’s estate. We do 
not consider this assertion as conclusive as an estoppel; for 
it may be explained to have been made under a mistake or 
in ignorance of the facts; but it is legitimate evidence upon 
the question at issue, and proper for the consideration of the 
jury. It would certainly, if unexplained ‘and not rebutted, 
form good ground for leaving a jury to presume a deed, after 
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the lapse of twenty-six years and a continuous possession in 
the defendant during this period. 

On the other hand, it appears that as late as 1853, a suit 
was instituted by Mrs. Lisa for the same interest now sued 
for by the plaintiffs; and in that suit, the defendant in his 
answer insisted “ that he would show on the trial, and against 
the claim of Lisa, a title in N. Ware [from whom the pres- 
ent plaintiffs claim] to the premises claimed by the plain- 
tiffs, by virtue of a sale under judgment and execution 
against the executors of Mr. Lisa.” 

In cases of long continued uninterrupted possession, juries 
have been authorized to presume conveyances in support of 
the title of the possessor. ‘“ Presumptions of this nature,” 
it was observed by Judge Story, in Ricord v. Williams, 7 
Whea. 109, “are adopted from the general infirmity of 
human nature, the difficulty of preserving muniments of 
title, and the public policy of supporting long and uninter- 
rupted possessions. They are founded upon the considera- 
tion that the facts are such as could not, according to the 
ordinary course of human affairs, occur, unless there was a 
transmutation of title to or an admission of an existing title 
in the party in possession. They may therefore be encoun- 
tered and rebutted by contrary presumptions, and can never 
fairly arise where all the circumstances are perfectly consis- 
tent with the nonexistence of a grant.” 

In addition to the fact that the possession of the defendant 
in this case was entirely consistent with the title to two- 
thirds of the block which he is conceded to have, there would 
seem to be great embarrassment in allowing a presumption of 
a fact which is virtually disavowed in the defendant’s answer 
in a suit involving the matter now in controversy. But as 
the plaintiffs, or those from whom they claim title, made 
quite as formal a disclaimer of title on their part in the par- 
tition suit in 1836, the evidence on each side should have 
gone to the jury for what it was worth. If the deduction 
should be that both statements are true, and that neither 
party has a title to the interest now sued for, the result, of 
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course, would be to leave the defendant in possession. It is, 
however, the province of the jury to pass upon the facts. 
We will not be understood as passing any opinion upon 
them, and we have only alluded to them so far as to enable 
our views to be understood in reference to the various aspects 
which they seemed to present. 

As the record of the suit in partition in 1836 was excluded 
from the consideration of the jury, the judgment will be 
reversed and the cause remanded for trial. The other judges 
concur. 


SmitH et al., Appellants, v. St. Louis Pustic ScHoot.s et al., 
Respondents. 


1. The principle upon which the right to alluvion is placed by the civil law— 
which is essentially the same in this respect as the Spanish and French law, 
and also the English common law—is, that he who bears the burdens of an 
acquisition is entitled to its incidental advantages; consequently, that the 
proprietor of a field bounded by a river, being exposed to the danger of 
loss from its floods, is entitled to the increment which from the same cause 
may be annexed to it. This rule is inapplicable to what are termed limited 
fields, agri limitati ; that is, such as have a definite fixed boundary other 
than the river, such as the streets of a town or city. 

2. A lot in a town or village may be entitled to riparian privileges if bounded 
on a river; yet if, as originally granted, it were bounded or limited on all 
sides by streets, the owner thereof would not become a riparian proprietor 
and entitled to alluvion by reason of the fact that the original concession 
or grant, besides the street, also called for the river in front. 

8. In the year 1766, the French commandant at the post of St. Louis granted 
and conceded to Pierre Francois DeVolsey a lot of ground in said village, of 
two hundred and forty feet front on the side of the Mississippi and fronting 
thereto (du cété du Mississipi et y faisant face), by three hundred feet in 
depth on the side of the woods (du cété du bois), having said front upon 
the grand (or main) street (tenant la dite face et par devant la grande rue,) 
in the rear another main street (une autre grande rue), &c. The concession 
was bounded on the sides also by streets. Held, that the concession did 
not constitute the grantee a riparian proprietor; that the concession was 
bounded by the street in front and not by the river; that neither he nor his 
grantees would be entitled to alluvion formed in front of the street. 
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Appeal from St. Louis Land Court. 


This was an action brought to recover possession of the 
north half of block No. 854 in the city of St. Louis. The 
defendants are the Board of President and Directors of the 
St. Louis Public Schools and the tenants under said board. 
Said block is bounded as follows: west by Main street, north 
by Cedar street, east by Front street, or the levee, and south 
by Mulberry street. In support of their title the plaintiffs 
adduced the following evidence : 

1st. A certificate of confirmation issued by Recorder Hunt 
under the act of Congress of May 26, 1824. This was is- 
sued in the name of Auguste Chouteau, and the land con- 
firmed was described as “ bounded on the east by Front 
street or the Mississippi, leaving a road between it and the 
lost, west by Church street, south by south I street, and 
north by south H street.” South H street is now known as 
Cedar street, south 1 street as Mulberry street. The plain- 
tiffs offered in connection with this certificate Hunt’s min- 
utes of testimony, but the court excluded them on the objec- 
tion of defendants. These minutes were, however, after- 
wards introduced by defendants. 

2d. A concession made to DeVolsey in 1766. This con- 
cession is as follows: “ Aujourd’hui, 15 Aofit, 1766, sur la 
demande de M. Pierre Francois DeVolsey, officier dans les 
troupes de la marine, qui désire s’etablir au poste St. Louis, 
nous lui avons concedé et concédons, a titre de pleine pro- 
priété, un terrain ou emplacement pour se batir et y faire 
tous autres batimens de commodité, de 240 pieds de large 
du cété du Mississipi et y faisant face, sur 300 pieds de 
profondeur du cété du bois, tenant la dite face et par devant 
la grande rue, par derriére sur In profondeur 4 une autre 
grande rue, d’un cdté & une autre grande rue de traverse 
venant du Mississipi, qui limite ces terrains des Sieurs Blon- 
deau et Lami, et de l’autre cdté du nord 4 une autre rue de 
traverse venant du Mississipi, pour en jouir par le dit Sieur 
DeVolsey ou ses ayant cause en pleine propriété, sans pré- 
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judice au charges publiques et autres qu’il plaira 4 sa ma- 
jesté d’y imposer, defendant 4 qui que ce soit de le troubler 
dans sa concession & peine de désobeissance. Fait a St. 
Louis dit jour et an. [Signed] St. Ange. Labuxiere.” 

The above concession was accompanied by the following 
translation : “ This day, 15th August, 1766, upon the request 
of Mr. Pierre Francois DeVolsey, officer in the marine corps, 
who desires to settle at the post of St. Louis, we have granted 
and do grant him in full title a lot or dwelling place, where 
to make other buildings necessary, of 240 feet in front to- 
ward (cété) the Mississippi, and fronting thereto, by 300 feet 
in depth toward (du cété) the woods, bounding the said front 
upon the grand (or main) street, on the rear by its depth 
another main street, on one side another cross street running 
to the Mississippi which bounds the lots of Messrs. Blondeau 
and Lami, and on the other side to the north another cross 
street running to the Mississippi, to be enjoyed by the said 
DeVolsey and his assigns in full property, without prejudice 
to the public charges and others which it may please his 
majesty to impose, forbidding whom it may concern to inter- 
fere with this concession. Done at St. Louis the said day 
and year. [Signed] St. Ange. Labuxiere.” 

3d. Documentary evidence showing that said block was 
confirmed to DeVolsey’s representatives by the act of Con- 
gress of April 29, 1816. 

4th. Plaintiffs introduced evidence showing title in them- 
selves under Auguste Chouteau to the north half of said 
block embraced in said concession to DeVolsey; also show- 
ing the situation and boundaries of said concession as pos- 
sessed and occupied by Auguste Chouteau for many years. 
It was bounded on the south by Mulberry street, on the west 
by Second or Church street, and on the north by Cedar 
street. The land in controversy lies immediately east of the 
north half of the block No. 42 embraced in said concession 
and upon the eastern side of Main street. The plaintiffs in- 
troduced evidence to show that until a recent period the 
Mississippi river ran as far west as Main street; that the 
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western bank of the river intersected said block No. 42; that 
in the year 1814, a snag lodging in the river, a bar com- 
menced forming in the river opposite the city, which grad- 
ually became an island; that there was a slough west of this 
bar through which boats passed at high stages of water, the 
banks of said slough lying west of Main street and of the 
land in controversy ; that the great floods of 1844 and 1851 
caused the filling up of said slough; that previous to the 
year 1851, said Main street did not run as far south as said 
block 42, but that said street is now situated where the river 
formerly ran ; that previous to the extension by the city of 
St. Louis of Main street in front of said block 42, there was 
a path there passable for men and horses only and not 
wagons ; that this path was along the bank, and previous to 
the introduction of steamboats was used as a tow-path. 

The defendants introduced evidence showing that on the 
9th of November, 1809, the town of St. Louis was incorpo- 
rated; that its boundaries included the land in controversy ; 
that on the 9th of June, 1810, the board of commissioners 
confirmed a lot of 240 feet by 800 feet, embraced in the 
DeVolsey concession, to Auguste Chouteau, as DeVolsey’s 
representative, and grdered “ that the same be surveyed con- 
formably to the possession ;” that on the 13th of December, 
1811, the commissioners issued their certificate in said Chou- 
teau’s favor; the same was recommended for confirmation by 
Recorder Bates, and confirmed by act of April 29, 1816, to 
DeVolsey’s representatives, 240 feet by 800 feet, to be sur- 
veyed; that Recorder Hunt issued his certificate of confirma- 
tion to Auguste Chouteau for said block of 240 feet by 300, 
bounding it as above set forth. The defendants also intro- 
duced United States survey No. 173 of St. Louis lands. 
This was a survey made in 1835 of the three confirmations 
above set forth of the DeVolsey concession. By this survey 
the concession and confirmation were limited to block No. 
42, and bounded east on First or Main street, and west on 
Second street. This survey was approved in 1850. The 
defendants also introduced in evidence, against the objection 
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of plaintiffs, a plat of St. Louis known as Chouteau’s plat. 
This was not an official survey, but was admitted as evidence 
against plaintiffs claiming under Chouteau. The defendants 
also showed an assignment and designation of the land in 
controversy for the use of schools. This assignment and 
survey embraced the whole block immediately east of block 
42; it embraced the land in controversy ; it was made in 
1844. 

The court, on motion of defendants, gave the following 
instruction to the jury: “ Under the evidence offered by the 
parties respectively, the plaintiffs are not entitled to recover, 


and the jury is therefore instructed to find for the defen- , 


dants.” 

The plaintiffs asked and the court refused the following 
instructions: “1. If the jury believe from the testimony 
that before the 20th of December, 1803, Auguste Chouteau 
and those under whom he claimed had inhabited, cultivated 
or possessed block 42 in the town of St. Louis, claiming the 
front on the Mississippi river, and that he conveyed the north 
half of said block, bounding it east by said river, to his 
daughter Emilie Smith, and that the plaintiffs are the chil- 
dren and only heirs of said Emilie Smith, and that the 
land sued for has been formed by accretion from the depos- 
its of the river added to said north half of said block 42 
since the year 1844, then the plaintiffs, as owners of the 
shore, are entitled to such accretions as riparian owners, and 
the jury will find for the plaintiffs. 2. If there never was in 
actual fact any street in front of said block 42 laid out and 
used prior to 1851, actually existing and known as Main 
street, then the call for a street, road or tow will not deprive 
the plaintiffs of their river front, with its claim to the allu- 
vial deposits and accretions from the river. 8. Notwithstand- 
ing a street known as Main street may have ran between said 
block No. 42 and the water’s edge, the existence of said 
street would not have deprived the plaintiffs and those under 
whom they claim of the right to the accretions made by the 
river in front of the street and said block.” 
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Whittelsey, for appellants. 

I. The court erred in refusing to admit Hunt’s minutes. 
Although not testimony to show title, yet there was good 
evidence to show the claim. So also the court erred in re- 
fusing to admit DeWard’s copy of Paul’s map, the original 
being lost, and it being shown to be a correct plat of an offi- 
cial survey of the city showing the locations of streets and 
lots. (New Orleans v. United States, 10 Pet. 662, 712.) 
What is called Chouteau’s plat was not admissible in evi- 
dence. It was not based upon actual survey, not official, not 
correct. 

II. The plaintiffs are riparian proprietors, and entitled to 
alluvion. The claim presented was for a lot bounded east by 
Front street or the Mississippi, leaving a road between it and 
the lot, and for this lot a certificate was issued. Front street 
and Main street are not different names for the same street, 
but Front street is what is now known as the levee, and lies 
in front of the lot sued for. It is evident from the testimony 
that Chouteau claimed a river front, while he admitted the 
subjection of the land to the public servitudes, tow-path, 
rights of navigation, &c. (4 Mo. 343; 3 Scam. 510.) The 
most notorious object called for as a boundary should control. 
(4 Kent, Com. 466; 11 Conn. 60; Municipality No. 2 v. 
Cotton Press, 18 La. 123.) The lot had a river front under 
the French and Spanish governments, with a right to allu- 
vion. (6 Martin, 19; 10 Pet. 662.) The confirmation con- 
ferred the Spanish title as it then existed. (27 Mo. 89.) 
The concession fronted on the river. (24 Wend. 451; 11 
N. H. 531; 18 How. 157; 1 Gill & Jo. 249; 8 Gilm. 548; 
2 Wis. 808.) No survey could take away this right. The 
grants of St. Ange and Labuxiere were always recognized by 
the Spanish authorities. A boundary by a river passes a 
riparious estate, and in rivers not navigable at common law 
the title passes to the centre of the stream. (38 Kent, Com. 
429; 7 Mass. 496; 14 Mass. 149; 6 Cow. 544; 5 Wend. 
423; 19 Pick. 191; 5 Wheat. 374; 3 Ohio, 495; 5 H. & 
Jo. 195; 3 Sm. & M. 366; 13 How. 381.) 
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III. The plaintiffs’ grant, claim and confirmation of a river 
boundary must pass the right to go at least to low water- 
mark and to follow the receding shore. They are owners of 
the shore, and as such own the shore. (10 Pet. 662; 1 
Gill & Jo. 249; 5 Wheat. 380; 3 S. & M. 366, 6 Mar. 19; 
11 Ohio, 138; 3 Ohio, 496; 8 Port. 9; 3 Scam. 510 Code; 
Civile, § 556, 557, 561; 8 Pothier, 179, § 157; 1 Mor. & 
Carl. Part. 346 ; Inst. 2,15; Dig. 43, 12,11; 18 How. 150, 
157 ; Coop. Just. Inst. 68; Dig. 41,38; Ventr. 188 ; Schulz 
Aq. Rv 187; 7 Bing. 163; 3B. & C. 90; 5 B. & Ald. 268; 
10 Price, 350; 3 T. R. 2538; 4 B. & C. 598; 5 Eng. L. & 
Kq. R. 258; 8 Am. L. Rep. 219; 4 La. Ann. 30; 5 id. 36; 
8 Rob. 211; 18 Louis. 122, 280.) By the common law the 
waters and soil under the waters of rivers above the flow of 
the tide were private property. In the United States this 
rule applies. If the waters are capable of navigation for ves- 
sels, they are public highways. (81 Maine,9; 8 Barb. 239; 
2 Swan, 9; 3 Zabr. 624; 1 Penn. 105; 14 B. Monr. 367; 3 
Mich. 519; 19 Pick. 191; 7 Conn. 186; 20 Wend. 111; 22 
id. 425; 1 Whart. 124; 2 id. 108; 9 Serg. & R. 26; 1 
Yeats, 16; 28 Penn. 206; 26 Penn. 51; 6 Hump. 367; 18 
Georg. 539; 13 How. 381; 6 Georg. 189; 2 Port. 436; 8 
Port. 9; 2 Ohio, 307; 2 McLean, 376; 3 Ohio, 495; 1 
Hawks, 56; 8 La. Ann. 219.) The Mississippi river is now 
navigable, so far as the rights of riparian owners are con- 
cerned. (See 1 Land Laws, 23, 54, 56, 107, 98, 185, 187, 
195, 202, 216, 286, 310; 3 How. 212; 9 How. 471; 1R. 
C. 1855, p. 50, 81; 8 Porter, 9; 9 How. 471; 16 Mo. 124; 
8 Gill. 548; 1 Partidas, 33; 1 Terr. Laws, p. 948; R. C. 
1825, p. 587; R. C. 1835, p. 406; R. C. 1845, p. 744; R. 
C. 1855, p. 1081; 4 Mo. 467; 6 Mo. 225; 7 Mo. 3807; 24 
Mo. 273.) See statutes relating to towns and cities, show- 
ing that the banks of rivers are private property. (1 Terr. 
Laws, 184, R. C. 1825, p. 764; 1835, p. 600; Sess. Acts, 
1839, p. 159; Sess. Acts, 1841, p. 132; Sess. Acts, 1843, p. 
p- 16,117.) See ordinances of St. Louis, Nos. 1135, 1146, 
1673, 1751, 1752, 2263, 2359, 2582, 2596, 2751, 2967. The 
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statutes of Missouri show that this state has adopted the rule 
that rivers navigable in fact are common highways, subject 
to public uses, but that the riparian owner has property in 
the banks and even the beds of the watercourses. The ques- 
tion of state sovereignty has, however, nothing to do with 
this case, for the alluvion belongs to the riparian owner in 
any case. The grants were made before Missouri became a 
state. (3 How. 212; 9 How. 478.) 

IV. The reservation of a road or tow in front of the lot 
did not prevent the grant and confirmation from passing a 
riparian right and the claim to accretion and alluvion. (Mor- 
gan v. Livingston, 6 Mart. 19; 8 Part. 9; 18 Louis. 213.) 

V. Under the French and Spanish governments New Or- 
leans was the only city that had an existence as such by legal 
authority, and out of that city all estates and grants were 
rural. (6 Mart. 19; 10 Pet. 662; 5 Louis. 423; 18 Louis. 
213.) There is no evidence of any official survey of St. 
Louis prior to the survey made under the authority of the 
city in 1823. Many of the Spanish grants of lots in St. Louis 
called for the river as a boundary. These embraced nearly 
the whole front of the town. The grants were rural; the 
town was not laid out with any quay or road in front. The 
grants were intended to pass river fronts. Urban prop- 
erty, however, is entitled to alluvion, if the proprietors are 
riparian. 

VI. The incorporation of St. Louis in 1809, and the fact 
that this lot was within the limits of the town thus incorpo- 
rated, can not take away the right toalluvion. In fact there 
was no street in front of this lot laid out by the authorities 
of the town. (10 Pet. 662; 6 Mart. 19; 4 How. 430.) 
There was no street in use at the time of the survey in 1835; 
the street was merely a nominal call. The survey could not 
take away the right to accretion that might afterwards be 
made. (18 How. 150.) No patent certificate has issued on 
the survey. The plaintiffs’ title under acts of 1812 and 1816 
is good. (16 How. 494; 17 How. 403; 19 How. 202; 18 
How. 473.) There was no land beyond the survey; the 
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river was in the line of the block, and the survey showed 
what was not to be found on the ground. 

VII. The survey of school lands was void. The land was 
not a vacant village or out-lot under the act of June 13, 
1812. It was under water until 1844; when it emerged it 
became alluvion. 


Casselberry, for respondents. 


I. No owner of real estate was entitled to any riparian 
rights within the old Spanish town of St. Louis; there was 
an open space between the river and the first row of lots, 
which belonged to the public. (2 White, Recop. 99, 1111.) 
If any person had possessed any lot to the edge of the river 
he was a violator of Spanish law, and had no lawful “right, 
title or claim” to be confirmed by the act of 1812. All the 
Spanish towns in Missouri that fronted on any river, four in 
number, had open spaces between the lots owned by private 
individuals and the river. See plats in office of surveyor 
general. (10 Pet. 662; 1 Hennen’s Dig. 5—9; Livingston 
v. Hurman, 9 Mart. 656; Packwood v. Walden, 7 Mart. N. 
S. 88, 626; Morgan v. Livingston, 6 Mart. 325.) The title 
to the streets is and was in the public. (See Revised Codes, 
1825, 1835, 1845, 1855, tit. Town Plats.) The plaintiffs 
were not riparian proprietors. 


NapPTon, Judge, delivered the opinion of the court. 


The facts of this case are essentially the same as in the 
case of Smith and others v. The City of St. Louis, 21 Mo. 36. 

Upon the trial, however, in the present case, the plaintiffs 
confined the documentary proofs on their side to the confirm- 
ation to Auguste Chouteau under the act of Congress of 13th 
June, 1812—relying on parol proof of possession and inhab- 
itation to show the extent and boundaries of the lot, without 
introducing the official survey of 1850—the original grant to 
DeVolsey, made by St. Ange in 1766, three years after the 
town of St. Louis was founded, and the confirmation of this 
grant by the act of Congress of the 29th April, 1816. The 
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survey of Brown, under the three confirmations—of the old 
board of commissioners and of the two recorders, Bates and 
Hunt—was introduced in evidence by the defendants. 

It is not by any means clear that the introduction or omis- 
sion of the survey could materially affect the question of ripa- 
rian rights. In either case, the lot is bounded on all sides by 
streets. The original concession, in addition to giving a 
boundary on all sides by streets, makes its eastern side “ face 
au fleuve’” or front towards the Mississippi; and the only 
question not discussed or determined in the former case, is 
whether this expression in the original concession constitutes 
the lot a riparian one, taken in connection with the other 
descriptive words of the grant. 

The DeVolsey grant was of a lot 240 feet front, on the side 
of or towards the Mississippi river (du cété du), and fronting 
thereto (et y faisant face), by 800 in depth on the side to- 
wards the woods (du cété du bois), having on its front the 
grand or main street (tenant la dite face et pardevant la 
grande rue), on its rear another great street, &c. 

Confining ourselves, then, to this concession, we find that 
the lot conceded was bounded on the east by Main street (le 
grande rue), on the west by another great street, not named, 
and on the north and south by streets running at right an- 
gles to the streets first named. The terms of the grant also 
describe the east front to face the river (y faisant face). The 
question is, do the words “ faisant face au fleuve”’ make this 
lot a riparian one, notwithstanding the particular designa- 
tion of the streets on all its sides ? 

The law of alluvion is understood to be a part of the jus 
gentium, that code which natural reason has established 
among all men. As the Romans, more than any other an- 
cient nation, had investigated with great care and ability the 
principles which natural reason dictated as the rule of action 
among men, and had, at all events, so far advanced beyond 
their predecessors in civilization, the Greeks, as to reduce 
these principles to a code, it is to the civil law, and the codes 
of modern Europe based upon it, that we must resort to 
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ascertain the true extent and limits of this doctrine of allu- 
vion. It will be found, indeed, that upon this subject the 
Roman law, and the French and Spanish law which sprung 
from it, are essentially alike, if we except mere provincial 
modifications ; and it is believed that the English common 
law does not materially vary from them. This uniformity 
necessarily results from the fact that the foundation of the 
doctrine is laid in natural equity. That which common 
sense or natural reason has established among enlightened 
people must be essentially the same everywhere, and as all 
the various codes are drawn from this common source, their 
main features must be also the same. 

The plain and simple principle upon which the right of 
alluvion is placed in the civil law is, that he who bears the 
incidental burdens of an acquisition is entitled to its inci- 
dental advantages; consequently that the proprietor of a 
field bounded by a river, being exposed to the danger of loss 
from its floods, is entitled to the increment which from the 
same cause may be gradually annexed to it. This rule, how- 
ever, did not apply to fields which the Romans termed lim- 
ited, or agri limitati. “In agris limitatis jus alluvionis 
locum non habere constat.” 

The difficulty has been to determine the true meaning of 
this exception. So far as the question has arisen frequently 
in Louisiana, in reference to Spanish grants, and so far as 
the question in this case is concerned, the point has been 
there, and arises again here, whether a lot in a town sur- 
rounded by streets is properly riparian, or is ager limitatus, 
and therefore not entitled to riparian rights. We have also 
to consider the further question, whether the description in 
DeVolsey’s grant, and the use of the words “ face au fleuve,” 
qualify or limit or destroy the effect of the particular desig- 
nation of the limits by streets. 

There was undoubtedly a distinction in Lower Louisiana 
between the Spanish grants of rural lands lying on the Mis- 
sissippi, and the lots laid out in the city of New Orleans as 
authoritatively established by the Mississippi Company. In 
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all grants of lands on the river, there was a reservation, im- 
plied or express, of a road or highway on the river bank. 
This grew out of a peculiarity in the physical conformation 
of the country, where dykes or levees were essential to the 
protection of the river low grounds from inundation, and 
where custom or law had located the public road on the river 


bank, either adjoining to or on the levee. There is no doubt | 


that, according to well settled and perfectly harmonious de- 
cisions of the courts in Louisiana, a grant of rural lands with 
a river front, or by the unqualified expression “face au 
fleuve,’’ would take the proprietor to the river, notwithstand- 
ing this easement of a road on the levee, or adjoining, to which 
the public were held entitled. The intervention of the road 
in such cases does not prevent the right of alluvion. The 
grant is considered a riparian one, and attended with all the 
incidents of such grants. It has been equally well estab- 
lished that the lots in the original city of New Orleans, as 
authoritatively laid out by the Mississippi Company, adjoin- 
ing the river, are not entitled to alluvion. We do not, how- 
ever, from this circumstance, infer that there was an essen- 
tial distinction between urban and rural property, based solely 
on this single peculiarity. The decisions in Louisiana are 
not understood to declare that urban property may not have 
riparian rights; that a town proprietor, whether sovereign or 
a private individual, may not so lay off lots in a town or city 
as to be strictly riparian and entitled to the benefit of allu- 
vion. No reason is perceived why this riparian privilege 
should be confined to lots of a particular size or in a partic- 
ular locality. These are not the circumstances which seem 
to us to determine the question. If the river is the boun- 
dary of a town lot, it may be riparian just as much as a tract 
of land would be in the country. But the question is, whe- 
ther a lot of ground, which is bounded or limited by streets, 
can with any propriety be said to be bounded by a river. Is 
it not ager limitatus, within the definition of that term as 
understood by the civilians ? 

In the French Encyclopedia—a work of high authority, 
20—vOL. XXX. 
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from the great reputation of its principal contributors, and 
quoted in the discussions on this subject which the celebra- 
ted Batture controversy elicited—we find the following ex- 
position of this doctrine: “ We must observe, however, that 
to acquire by right of alluvion, two conditions are necessary : 
first, that the increase should be made slowly and imper- 


- ceptibly, in such a manner that it can not be discovered in 


what time each part of the alluvion has been formed to and 
consolidated with the inheritance ; second, that the inherit- 
ance, by virtue of which the right of acquiring by alluvion 
is claimed, be contiguous to the river, in such a manner that 
the bed on which it flows seems, as it were, to be a part of 
the same inheritance; for in case it did not bound exactly 
to the river, and that it was bounded by a causeway, or by a 
road, the parts left uncovered by the river between its bed 
and the road can not belong to the proprietor of the inherit- 
ance situated on the other side of the road. Those lands 
belong to the king in navigable rivers, and to the feudal 
lords in those that are not so.” (2 Hall, L. J. 327.) It 
will be remarked that this position does not conflict with the 
doctrine of the Louisiana courts, which held the Spanish 
grants upon the Mississippi to be riparian, notwithstanding 
the intervention of a road or highway between them and the 
river. These grants were bounded by the river and not by 
the road. Their extent and boundaries on the side adjoin- 
ing the river shifted with the windings of the stream, and the 
road was liable to the same fluctuations. Whether the road 
was regarded as absolutely vested in the public, or what 
would be termed at common law a mere easement, did not 
vary the force of this circumstance. It was a road which 
had to be left open on the land granted, and the burden of 
its repair, and of furnishing a new road further back in the 
event of the original road being carried off into the river, 
devolved on the proprietor of the grant. It is not, then, the 
existence of a road or causeway which deprives the owner of 
alluvion, but it is the fact that the road or causeway is the 
boundary of the land. 














MARCH TERM, 1860. 303 


Smith v. St. Louis Public Schools. 








This opinion in the Encyclopedia seems to be confirmed by 
what we find in those eminent publicists, Vattel, Puffendorff 
and Wolff, and referred to by Mr. Duconceau in his opinion 
on the Batture case. (4 Hall, L. J. 549.) Vattel says, 
(book 1, p. 207,) “ The river belongs to the public in what- 
ever part of the country it flows; but the bed being aban- 
doned, half of it is added on each side to the contiguous 
land, if they are arcifinies, that is, having a natural boundary 
with the right of alluvion.” Wolff says, (part 2, ch. 3, sec. 
252,) ‘“‘ Landed estates are of three kinds: 1st. Those that 
are not limited by any precise bounds, but are only described 
by the quantity which they contain. 2d. Those which have 
fixed artificial limits—that is to say, boundaries made by the 
hand of man. 8. Those which we call arcifinies—that is to 
say, which have natural boundaries, such as rivers, moun- 
tains or woods. He who has wished that his estate should 
be arcifinie is considered as having acquired the right to take 
possession of alluvions ; therefore the right of alluvion belongs 
to those whose estates are arcifinies, and not to others. Con- 
sequently, as an estate is not said to be arcifinie if there be 
between it and the river a public road, not due by the estate 
and a part thereof, the right of alluvion is not attached to the 
property of the estate.” Puffendorff, (book 4, ch. 7, 3, 12,) 
says: “This right (to alluvion) is presumed to accompany 
any piece of land assigned to a private person, if, in assign- 
ing the bounds of it, the neighboring river is mentioned at 
large.” 

The opinions of Mr. Livingston in the various discussions, 
which he maintained before the public and at the bar, on this 
doctrine of alluvial rights, could not, taking with considera- 
tion the circumstances under which they were delivered, be 
regarded as authoritative ; yet his eminent abilities, the great 
labor and research bestowed by him on the subject, and the 
great number of years during which these researches were 
conducted, render his deliberate conclusions, asserted with 
confidence and persisted in with uniform consistency to the 
last, worthy of attention and respect. Upon the point now 
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under consideration Mr. Livingston, from the beginning of 
his controversy with Mr. Jefferson, in 1807, down to his ar- 
gument before the Supreme Court of the United States in 
1836, in the case of New Orleans v. The United States, uni- 
formly maintained that “ wherever such a boundary line as a 
street existed between the land and the river, the proprietor 
of the lot could not claim the alluvion, for the plain reason 
that he was not the proprietor to the water’s edge, and that 
therefore what was added by the water was not added to his 
land, but to the land which lay between his front boundary 
and the river.” (5 Hall, L. J., p. 123.) In relation to the 
Spanish grants of lands on the Mississippi, (rural grants,) 
Mr. Livingston admitted, and such was indeed the ultimate 
decision of the court in Morgan v. Livingston, 6 Martin, —, 
that “ the expressions used in those grants to designate the 
boundaries and extent were generally, perhaps universally, 
so many acres front, or front to the river, (tant d’arpens de 
face, or face au fleuve, or sur le fleuve,) and these expres- 
sions, when thus unqualified, had, without a single exception, 
been considered as giving the grantee a boundary on the 
river.” (5 Hall, L. J., p. 120.) But Mr. Livingston adds, 
‘that in most instances in Europe, and some in America, 
where towns have been established on public lands, the town 
lots have no right of alluvion; but the reason flows from the 
very principles I endeavor to establish. It is because the 
public is, and individuals are not, the riparian owner. All 
the land belonging to the sovereign, he grants lots by metes 
and bounds ; these become agri limitati, and are not entitled 
to alluvion.” (p. 188.) 

It did not become necessary to decide this point in the 
case of Gravier v. New Orleans, determined by the territo- 
rial superior court in 1806; (2 Hall, L. J., p. 441;) but it 
was held in that case, as in the subsequent decision by the 
supreme court of the state, in Morgan v. Livingston, that the 
Gravier tract was bounded by the river and not by the high- 
way, and that alluvion attended the grant; that although 
Gravier had sold all his front lots, yet, as the alluvion was in 
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existence at the date of the sale, and was not in terms granted 
along with the lots, and was not divested by any acts or words 
amounting to a dedication to the public, Gravier was still the 
owner of the Batture. In the case of Morgan v. Livingston, 
6 Martin, —, Poeyfare’s deed had no limit on the side of the 
river; it was sold simply face au fleuve, and not a foot of 
ground was retained by Gravier between Poeyfare and the 
river ; and he, Poeyfare, was considered as the proprietor, 
upon whom the law imposed the burden of repairing the 
road and the levee and supplying the ground tor another 
road and levee, if either was carried away by the stream. 
In the argument of that case, Mr. Livingston maintains the 
same principle he had asserted in his pamphlet reply to Mr. 
Jefferson: “It is admitted,” he says, “that if the convey- 
ance to Poeyfare had been of a lot in an established town, the 
words used in it would not bound the grantee on the water ;” 
and he states as a fact that all the lots in New Orleans, on 
Royal street, are designated in the grants as “ frente al rio,” 
and so in all the title deeds to the lots on Levee street, 
but they had been always regarded as town lots, limited by 
the streets, and not bounded by the river, and entitled to 
alluvion. He therefore contended that the presumption, 
which the words “ face au fleuve,” or “frente al rio,” ordi- 
narily carried with them, could not prevail in a town lot, 
where the precise measurement was given, and the public 
streets formed an impediment to the passage of the lines 
across it, and that the lot in Gravier’s addition was as much 
a limited lot as in the city proper established by the Missis- 
sippi Company. The general proposition in relation to town 
lots was admitted by the able counsel who was on the oppo- 
site side. “To the city,” said Mr. Ellery, “ belong as ne- 
cessary appendages, its commons and shores; its lots are all 
bounded by streets, and are sold, whether so expressed or 
not, according to its plan.” (6 Martin, p. 134.) But he 
contended, and successfully, that Gravier’s addition and plan 
did not make Poeyfare’s lot a town lot; that it was a trape- 
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zium of an irregular figure ; that so far from being bounded 
by streets, no streets were named in it; that it was in fact 
so located as to shut up three streets laid out in the plan of 
the addition; that it was not called a lot, but a piece of 
ground, un pedazo de tierra. The opinion of the court was 
in accordance with these views of Mr. Ellery. Judge Mar- 
tin states in his opinion that New Orleans was the only town 
established by legal authority, and that in it the owners of 
the lots nearest to the river have no part of the bank as ac- 
cessory thereto. ‘ These lots were not charged with any of 
the burdens attending rural riparian estates; the levee, road 
or street was made or kept in repair at the joint expense of 
the owner of every lot in the city, the furthest from the 
water contributing as much thereto as the nearest; no ripa- 
rian duties are imposed on a lot in New Orleans, either by 
the law or any clause in its grant.”” But the judge regarded 
Poeyfare’s purchase of the trapezium as a purchase of rural 
estate, burdened with riparian duties ; that he had imposed 
upon him the duty of repairing the road and levee, and that 
Gravier’s private survey of the land did not relieve him from 
this duty ; and that the assent of the sovereignty alone could 
change this corresponding burden and benefit. 

It will be seen, by reference to the subsequent opinion of 
this learned judge in the case of the Cotton Press, 18 Lou. 
249, that the decision in Morgan v. Livingston was mainly 
based upon the position that Poeyfare’s lot was rural proper- 
ty ; that it was ager arcifinious, and not ager limitatus ; that 
the assent of the Spanish government to the erection of Gra- 
vier’s faubourg not having been given until the arrival of the 
Baron de Carondelet in Louisiana, several years after Gra- 
vier’s sale to Poefare, the plaintiff’s claim was to be regarded 
as still rural; and the opinion of Judge Martin, as explained 
and more fully developed in the case of the Cotton Press, is 
undoubtedly in conformity to the views urged by Mr. Liv- 
ingston in the former case, and harmonizes with the views 
taken by the same judge in De Armas v. The Mayor, &c., 5 
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Lou. 132, and sanctioned by the Supreme Court of the Uni- 
ted States, in New Orleans v. United States, 10 Peters, 662, 
and Cinnannati v. Lessee of White, 6 Pet. 432. 

The doctrine of the Roman law concerning agri limitati 
is fully recognized by Judge Martin as not confined to a par- 
ticular class of military grants peculiar to that empire, but 
as a deduction of natural reason applicable whenever the 
character of the grant makes it so. ‘ All the lots in New 
Orleans,” observes the judge, “ are agri limitati, for, as the 
street runs along the river in front of them, none of them are 
bounded by the river, and, as the street is not at their risk 
and charge, they can not be injured by the action of the 
water thereon.”” Here it will be perceived that the exemp- 
tion of the lots bordering on the river in New Orleans, from 
the privileges and burdens of riparian lots, is not placed upon 
the ground that the city was authoritatively established, but 
upon the general principle that they are agri limitati; that 
they are not in the legal sense of the term riparian ; that, 
not being subject to the burdens of riparian proprietors, the 
owners of such lots are not entitled to the alluvion. 

The opinion of the majority of the court on this point, 
delivered by Judge Bullard, does not deny the general prin- 
ciple of ager limitatus, although its applicability to the case 
under consideration was denied. Judge Bullard’s conclu- 
sion, after a critical examination of the text in the Roman 
digest, and a reference to authority of Niebuhr, is in these 
words: “ After the most attentive consideration of this part 
of the case, it appears to me there is nothing in the Roman 
law which provided that the right of alluvion was restricted 
to land, or portions of land, bearing particular names, or 
having particular localities; but the right depended alto- 
gether upon the question whether the tract had fixed and 
invariable limits, or a natural boundary on one side at least, 
liable to be affected by a water course, no matter whether it 
bore the name of ager, predium, or fundus ; nor do I find 
that cities formed any exception to the general rule.” 

This case was determined in opposition to the opinion of 
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Judge Martin; but there were various circumstances, bear- 
ing upon the main question in the case, growing out of 
the changes in the codes of Louisiana, which recognized, or 
appeared to the court to recognize, the rights of individual 
ownership in the Batture of New Orleans, making no distinc- 
tions between it and rural estates, so that it can not be con- 
sidered as conclusive upon the question we are called upon 
to determine in this case. The point upon which the opin- 
ion of the majority of the court turned—in coming to the 
conclusion that the intervention of a street between a lot in 
the faubourg of New Orleans and the river did not prevent 
the lot from being riparian, any more than the road, which 
was impliedly reserved to the public in rural grants, formed 
an obstacle to the right of alluvion in such grants—was that, 
in both cases, the road or street vested absolutely in the pub- 
lic, and therefore the proprietor might be said to go to the 
water’s edge in one case with as much propriety as in the 
other. It is true that the courts in Louisiana had held that 
the soil of a public road belongs to the public; but, conced- 
ing this position—concerning which, however, there has been 
some diversity of opinion among the writers on civil law—the 
concession does not destroy the distinguishing characteris- 
tics of the two classes of grants. There is still an essential 
distinction between the road which shifts with the stream, 
and which does not bound the grant, and the street which is 
fixed and is the limit of the lot. In the one case, the pro- 
prietor of the land is bound not only to repair the road, but 
to furnish a new one when the old one has been washed 
away. In the other case, the proprietor of the lot bounded 
on one side by a street not only can have no kind of claim to 
tbe street or the soil in it, but he is under no more obliga- 
tion to keep it in repair than any other owner of an adjacent 
lot or lots situated in any other part of the city. If the 
street is lost in the river, it can not be claimed that the pro- 
prietor of the lot is bound to furnish the public with another 
street over his lot. Under the power of eminent domain 
the public may undoubtedly require the street to be opened 
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over the private lot, but this can only be done by compensa- 
ting the owner. The condition, therefore, of urban and rural 
property seems to be, in this respect, essentially different, 
where the city lot is bounded by a street next to the river, 
and its limits are not the river bank itself. In truth, the 
doctrine of the civil law, that the soil of the public road 
belongs to the public, must necessarily be understood as true 
only sub modo. It is admitted that in the case of rural 
grants, the road changes with the stream along whose banks 
it passes, and that when one road is lost by the inundations of 
the stream, another is still due from the proprietor to the pub- 
lic. The soil, then, of the second road, and of any number of 
successive roads, must all be vested in the public, and this 
seems, after all, to be a mere change of words to describe 
what the common law terms an easement. This it is to all 
essential purposes, whatever may be its name; and yet, upon 
this single circumstance, the opinion of the majority of the 
court in the Cotton Press case, in 18 Lou. 249, is based, so 
far as this point is concerned, and we confess that the conclu- 
sion of Judge Martin seems to us better supported both by 
authority and reason. 

Our conclusion is that the DeVolsey grant, being of a lot 
in the town of St. Louis bounded in the concession by streets, 
was not a riparian grant, notwithstanding the description of 
the lot as fronting on the river on its eastern side, as its 
western was described as fronting towards the woods. 

We do not consider the fact that the town of St. Louis 
was laid out without any express authority from the king of 
Spain, as entitled to any weight in determining the charac- 
ter of the concession of lots by the Spanish commandant. 
Our opinion upon the proper construction of St. Ange’s con- 
cession is not based upon any distinction between urban and 
rural property, as such, but upon the general doctrine of 
limited fields, applicable, as we understand it, to grants in the 
country as well as in the city, where the lines of enclosure 
are fixed and definite, and do not vary with the river on 
which the land may be located. Itis not easy to perceive 
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how the circumstance that a proprietor establishes a town, 
with or without legal authority, can affect the construction 
of his grants or conveyances of lots. It might be so if the 
law was that lots in a town or city ex vi termini are deprived 
of alluvion, no matter how designated or bounded. But we 
do not so understand the law. It is not simply because a lot 
is in the city that it is deprived of alluvial rights, where it 
lies adjoining a stream ; but it is because the street between 
the lot and the river is dedicated to the public by the pro- 
prietor, and is no part of the lot granted, because the lot is 
bounded by the street, and its owner is under no obligation 
to repair it other than that which may be imposed upon all 
other citizens. 

The judgment of the land court is affirmed. The other 
judges concur. 


Scuuttz et al., Appellants, v. LINDELL e¢ al., Respondents. 


1. The actual possession of a part of a tract of land by the rightful owner 
carries with it the constructive legal possession and seisin of the whole 
tract so far as the same is not actually occupied adversely by another. 

2. Where, however, the true owner of a tract of land is not in the actual pos- 
session of any portion of such tract, the actual possession of a part of the 
same by another, who is in such possession under a colorable title to the 
whole, will carry with it a constructive possession of the whole tract as 
against such true owner. 

38. Where a large tract embraces and includes several smaller tracts, an ac- 
tual, possession by the owner of the large tract of a small portion of the 
same outside of one of the smaller tracts included in it will not be construed 
to be a constructive adverse possession of such smaller tract against the 
true owner thereof, although the latter may not be in the actual possession 
of any portion of his tract. 

4. Where a defendant in ejectment seeks to show an outstanding title in ano- 
ther, and offers in evidence a deed executed by the same parties under 
whom plaintiffs claim, he may by extrinsic evidence, if the descriptions and 
calls of the two deeds are different but not repugnant, show that the calls 
are such as will make the deed under which defendant claims embrace the 
same land conveyed to plaintiffs. ° 

5. The opinion of a surveyor as to the proper location of a grant or convey- 
ance of land is inadmissible in evidence to determine such location. 
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Appeal from St. Louis Land Court. 


This was an action to recover possession of a portion of a 
tract of one by forty arpens of land situated in the Grand 
Prairie common field, near St. Louis. This case has hereto- 
fore been before the supreme court. (See 24 Mo. 567.) 
The action was commenced September 19, 1855. Said tract 
of one by forty arpens was confirmed by act of Congress of 
July 4, 1836, to William Bizette’s representatives, and sur- 
veyed by United States survey No. 3340. Plaintiffs also 
claim title under John B. Provenchere, to whom, it is al- 
leged, the land was confirmed by act of Congress of June 
13, 1812. 

The defendants denied the plaintiffs’ right of possession 
and set up the statute of limitations. 

The plaintiffs introduced evidence tending to prove the 
claim, cultivation and possession of the lot in question by 
John B. Provenchere, an inhabitant of the town of St. 
Louis, as the last claimant and cultivator prior to Decem- 
ber 20, 1803; also the location and boundaries of the lot, 
and its identity with that surveyed by United States survey 
No. 8340; the death of John B. Provenchere; that Jean 
Louis Provenchere was his son and entitled as heir to one- 
half of said lot. Plaintiffs showed a derivative title from 
said Jean L. Provenchere to said half. Plaintiffs adduced in 
evidence, to make out this derivative title, a deed, dated July 
29, 1816, and acknowledged July 31, 1816, executed by Mary 
Provenchere, widow, and said Jean Louis Provenchere, son 
of said John B. Provenchere, conveying to Risdon H. Price 
a tract described as follows: “ A certain tract or parcel of 
land situate, lying and being at the place commonly known 
by the name of Big Prairie, about three and a half miles 
west of St. Louis, and containing one arpent in front by 
forty arpens on the rear, bound north by land now belong- 
ing to Joseph Lacroix, as it is said, and south by land culti- 
vated formerly and said to belong to one Simoneau, it being 
the same tract or parcel of land which the said John B. Pro- 
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venchere, in his lifetime, cultivated for many consecutive 
years prior to 1803.” 

The defendants, for the purpose of showing title out of 
plaintiffs, offered in evidence a deed from the grantors of the 
above conveyance—Mary and Jean Louis Provenchere—to 
Joseph Phillipson and Sylvester Labadie. This deed was 
dated and acknowledged July 25, 1816. The land conveyed 
by this deed was described as follows: “ A tract of land lying 
and being situate at about three miles and a half in the 
western part from the town of St. Louis, at the place com- 
monly denominated ‘Grand Prairie ;? which land contains 
two arpens in front by forty in depth, and is bounded on the 
north side by a road thirty-six feet broad, which separates it 
from the land which Pierre Chouteau bought of Alexis Ma- 
tie, and on the south side by the land of an owner unknown ; 
on the east and west by vacant lands; which land belongs to 
us, as having been cultivated during a number of years by 
the said Jean Baptiste Provenchere, deceased, and whose 
heirs we are,” &c. 

The defendants introduced as witnesses Augustus H. 
Evans and William H. Cozens, practical surveyors, into 
whose hands the above deeds to Price and to Phillipson and 
Labadie, as also various other deeds conveying lots in the 
Grand Prairie common field, were placed; the testimony of 
a witness, Noisé, was also read to said witnesses from the 
notes of counsel, and they were asked to state, as experts, 
where, by the calls in said deeds and the testimony, they 
would locate the tracts conveyed by said deed. The wit- 
nesses were permitted to answer these questions against the 
objection of the plaintiffs. Other evidence was introduced 
bearing upon the locations of the tracts conveyed by said two 
deeds of Mary and Jean Louis Provenchere. 

Evidence was also adduced with a view to support the de- 
fence of the statute of limitations. The defendants put in 
evidence deeds conveying to them the land embraced within 
the Hunot and Conway New Madrid locations; also other 
arpent lots in the Grand Prairie. The New Madrid loca- 
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tions included said smaller tracts and. also much more be- 
sides. Evidence was introduced showing an actual posses- 
sion, for twenty years, on the part of said Lindell, of a portion 
of said New Madrid locations outside of the lot in contro- 
versy. No deed was shown conveying to defendants the 
particular lot in controversy. 

The court gave the following instructions at the instance 
of the plaintiffs: “1. If the jury believe from the evidence 
that John Baptiste Provenchere, as an inhabitant of the town 
or village of St. Louis, prior to the 20th day of December, 
1803, claimed and cultivated or possessed the lot of land 
mentioned and described in the petition as a common field 
lot adjoining or belonging to said town or village, and was 
the last claimant and cultivator thereof prior to that date ; 
and if the jury further believe from the evidence that said 
John Baptiste Provenchere died prior to the 29th of July, 
1816, leaving Mary Provenchere his widow, and a son, Jean 
Louis Provenchere, and a daughter, Madame Lajoye, as his 
only heir or heirs living at his death, and that the deeds 
given in evidence by the plaintiffs to show a derivation of 
title to them from said Jean Louis and widow Mary Proven- 
chere are genuine, and that the lot mentioned in said deeds 
is the same lot which was so claimed and cultivated or pos- 
sessed as aforesaid by said John Baptiste Provenchere, then 
the plaintiffs are entitled to recover one undivided half of so 
much of said lot as the jury find to have been in the posses- 
sion of the defendant at the commencement of this suit lying 
outside of the Mad. Camp survey ; unless the jury also find 
that the lot mentioned and described in the deed of said 
Mary and Jean Louis Provenchere to Joseph Phillipson and 
Sylvester Labadie, dated July 25, 1816, covered the same 
land mentioned and described in said deeds given in evidence 
by the plaintiffs. 8. The jury are instructed that the legal 
seisin and possession follow a title under the act of Congress of 
June 13, 1812, and that the defendants, setting up an adverse 
possession for twenty years against such legal seisin and pos- 
session, must show by evidence, to the satisfaction of the jury, 
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that they or either of them have had a visible, notorious and 
continuous possession of the land in controversy during the 
period next before the commencement of this suit; other- 
wise the statute of limitations is no defence against such a 
legal title and possession. 4. The jury are instructed that 
the United States survey No. 3340, given in evidence by the 
plaintiffs, is evidence of the location, extent and boundaries 
of the lot which was confirmed by the act of July 4, 1836, 
to Guillaume Bezette’s legal representatives; and if the jury 
believe from the evidence that the same lot came into the 
possession of John Baptiste Provenchere, and was claimed, 
cultivated or possessed by him, and in his own right, as an 
inhabitant of the town of St. Louis, as a common field lot, 
adjoining or belonging to said town, prior to the 20th of 
December, 1803, as the last claimant and cultivator thereof 
prior to that date, then said survey is evidence of the loca- 
tion and boundaries of the lot claimed and cultivated or 
possessed by him.” 

The court refused the following instruction asked by the 
plaintiffs: “2. If the jury believe as required by the fore- 
going instruction No. 1, in order to enable them to find for 
the plaintiffs, then the jury is further instructed that the de- 
fendants have given no evidence of adverse possession of the 
land in controversy for twenty years next prior to the com- 
mencement of this suit, which is sufficient in law, if true, to 
constitute a bar to this suit under the statute of limitations.” 

The court gave the following instructions at the instance 
of the defendants: “1. If the jury believe from the testi- 
mony that the defendants, or either of them, have had pos- 
session of the land in question, using and claiming the same 
as their own, and holding it adversely to the plaintiffs and to 
those under whom they claim for the space of twenty years 
or more next before the commencement of this suit, the jury 
ought to find for the defendants. 2. And as to what is pos- 
session in the sense of the above instruction, if the jury find 
that the defendants entered into possession of part of the 
tract, claiming the whole by deed, and asserting ownership 
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of the whole, [that is possession of the whole] if there be 
no actual, adverse possession held by some other person. An 
enclosure by a fence is not necessary to constitute possession, 
legal or actual.” 

The jury found for defendants. 


N. Holmes, for appellants. 


I. The instruction given for defendants, No. 2, was contra- 
dictory in principle to that given for plaintiffs; it was un- 
sound in point of law and tended to mislead the jury. (Grif- 
fith v. Schwenderman, 27 Mo. 412; McDonald v. Schneider, 
27 Mo. 405.) Possession of part claiming the whole under 
color of title is not an adverse possession as against the con- 
structive possession of the true owner beyond the actual ad- 
verse occupancy. (Ang. Lim. 400, 410.) Defendants did 
not claim under any deed describing the particular lot, but 
under deeds describing the larger tracts of the New Madrid 
locations. There was no actual adverse occupancy of this 
lot, or any part of it, for twenty years. Plaintiffs’ second in- 
struction should have been given. Defendants’ instruction 
should have been refused, as not warranted by the evidence. 

II. The deed from Mary and Jean Louis Provenchere to 
Phillipson and Labadie should have been excluded. It did 
not purport to convey the lot in controversy, but another 
and wholly different lot. Evidence aliunde for the purpose 
of showing that it did convey, or was intended to convey the 
lot in controversy, was inadmissible. The call for two by 
forty arpens was essentially descriptive. (4 Cruise, Dig. p. 
334-9 ; 3 Pick. 4.) The call for “a land of an owner un- 
known” on the south adds nothing to the call for quantity. 
(See 10 Metc. 17; 3 Pet. 92; 18 Mo. 87.) There was noth- 
ing on the face of the deed nor any evidence aliunde offered 
to show that the two by forty arpent lot had ever been loca- 
ted on the ground, or had ever existed at that place. There 
is nothing in the deed, except the call for two arpens front, 
to give width to the lot, to constitute a tract of land. Strike 
it out and the deed becomes void for uncertainty. It can not 
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be rejected as repugnant. (See 4 Mass. 196.) Evidence 
aliunde can not be admitted to introduce new words into a 
deed. (8 Bing. 244; 1 Greenl. Ev. 301; 4 Cruise, Dig. p. 
296.) The call for two arpens front is not a latent but a 
patent ambiguity. (Bac. Max. Reg. 23; 1 Greenl. Ev. 
§ 297.) Evidence aliunde is not admissible to make a deed 
convey a different thing from that described in it. Besides, 
the evidence introduced by defendants to explain the only 
call that admitted of such explanation in reference to the 
subject matter of the grant, the northern call, wholly failed 
to show that the thing described ever had an existence at all 
at that place. The legal effect of the instrument is for the 
court to declare. (9 Mo. 603; 1 Dev. & Bat. 425; 4 Cru. 
Dig. p. 295; 3 Washb. 294; 5 Greenl. 496; 28 Mo. 407.) 
The subjects of grant described are not the same on the face 
of the two deeds. The call on the north may admit of ex- 
planation, but the others not. Both deeds were with special 
warranty against the grantors themselves. They were con- 
temporaneous. (178. & R. 110; 7 Mass. 499; 5 Scott N. 
R. 1037 ; 28 Mo. 479.) 

III. The opinions of the witnesses Evans and Cozens, prac- 
tical surveyors, should not have been admitted to locate the 
deeds and the lots in controversy. The disseisin of the mat- 
ters in issue was taken away from the jury and given to these 
witnesses. Their opinions were inadmissible. (Blumenthal 
v. Roll, 24 Mo. 113; 8 Mar. N.S. 695; 10 N. Hamp. 130; 
1 Greenl. Ev. § 440; Williams v. Carpenter, 28 Mo. 461.) 


B. A. Hill, for respondents. * 
Ewinc, Judge, delivered the opinion of the court. 


It is insisted that the instruction given for the defendant 
defining adverse possession was contradictory in principle to 
that given for the plaintiff on the same subject; and it is 
maintained that possession of a part claiming the whole 
under color of title is not an adverse possession, against the 





* There is no brief on file in behalf of respondents. 
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constructive possession of the true owner, beyond the actual 
adverse occupancy. This proposition, in the general terms 
in which it is stated, we think, is incorrect as applied to the 
case before us. Its correctness would not be questioned as 
applicable to cases where the true owner and an intruder, 
or even one holding by color of title, are both in possession 
of different parts of the same tract. In such cases, the ac- 
tual occupancy of a part by the rightful owner carries with 
it the constructive legal possession and scisin of all not actu- 
ally occupied adversely. (Hale v. Powell, 4 Serg. & R. 465.) 
But a different doctrine prevails where the rightful owner is 
not in possession at all, and the adverse holding is by color 
of title. If A., with color or claim of title, enter upon the 
land of B., who has the superior title, his possession is not 
adverse as to B. beyond the part actually occupied by him, 
if B., the rightful owner, is also in possession of another 
part of the same land. In that case, both being in posses- 
sion, the constructive possession of B. prevails over all not 
actually occupied by A., by virtue of his superior title. If, 
however, he who claims to be the true owner is not in pos- 
session, the possession of him who is in under a colora- 
ble title is construed to be coextensive with the premises 
described by his deed; and this is the character of the case 
at bar. The controversy here is not between two persons in 
the actual possession of different parts of the same tract as 
to their respective rights to that part not actually occupied 
by either, but as to the effect of a possession by the defendant 
with a color of right against the plaintiff, who claims to be 
the rightful owner, but is out of possession. It is not pre- 
tended that the plaintiff, or those under whom he claims, 
have had possession since 1812. 

The locus in quo is a small tract of 34 30-100 arpens, a 
concession to William Bizette, situated in the Grand Prai- 
rie, numbered as survey No. 3340, confirmed by act of Con- 
gress, and which it is claimed lies within New Madrid loca- 
tions, which are the source of the defendants’ title. There 
was evidence tending to show that a part of the lot in dis- 
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pute, as well as other portions of the larger tract, was in the 
adverse possession of the defendant for more than twenty 
years before the commencement of this suit; but there was 
no evidence of possession within that period by the plaintiffs 
or those under whom they claim ; and, upon the facts dis- 
closed on the trial, the question is whether the law was prop- 
erly declared in the instructions given on the subject of 
adverse possession. 

The instructions given at the instance of the plaintiffs tell 
the jury that the legal seisin and possession follow a title 
under the act of June 13, 1812; and that the defendants, 
setting up an adverse possession for twenty years, must show, 
by satisfactory evidence, that they, or either of them, have 
had a visible, notorious and continuous possession of the 
land, &c., during that period. For the defendants, the jury 
were told that if they, the defendants, have had possession 
of the land in question, using and claiming the same as their 
own, and holding it adversely to the plaintiffs and those un- 
der whom they claim, for the space of twenty years or more 
next before the commencement of the suit, there ought to be 
a finding for the defendants. Possession, in the sense of this 
instruction, is defined to be, that if the defendant entered 
into possession of part of the tract, claiming the whole by 
deed, and asserting ownership of the whole, this is posses- ~ 
sion of the whole, if there be no actual adverse possession. 
An enclosure by fence is not necessary to constitute posses- 
sion, legal or actual. 

The last instruction was a proper qualification, under the 
evidence in the case, of the propositions embraced in the plain- 
tiffs’ instruction; and they are consistent with each other. 
The defendants were entitled to the benefit of the distinc- 
tion, implied in their instruction, between a mere intruder 
and one entering into possession with a claim of right. If 
the defendants entered upon the land in dispute, and had 
possession of a part, the deed under which they claimed de- 
scribed the boundaries within which the jury were to deter- 
mine, under the instructions, whether there was such an 
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assertion of ownership and use of the premises as to bar the 
plaintiffs’ right of action. They were to ascertain whether 
there was in fact a possession of a part of the tract, claiming 
the whole, and, if so, whether there was such a use as, in 
the language of the plaintiffs’ instruction, was visible, noto- 
rious and continuous. 

Where a large tract embraces several smaller ones, a pedis 
possessio of a few acres, by one setting up title to the larger 
tract, claiming the whole, would not be a defence against a 
superior title in any one of the smaller tracts. There is in 
such case no ouster of the owner of the smaller tract, be- 
cause the possession, being of a part of the larger tract not 
included in his, is not adverse to him; and the constructive 
possession following his title will prevail against any other 
but an actual possession. Where, however, the rightful 
owner of one of the smaller tracts is not in possession, and 
the claimant of the large one enters upon and encloses a part 
of the former, and continues in possession for twenty years, 
claiming the whole, he would not be confined to the part ac- 
tually occupied, but his possession would be construed to be 
coextensive with the boundaries of the deed. The second 
instruction asked by the plaintiffs was properly refused. 

The admission of the deed read in evidence of Mary and 
Jean Louis Provenchere to Phillipson and Labadie is assigned 
for error. This deed was dated July 25, 1816, four days 
before the date of that from the same grantors to Price, un- 
der which the plaintiffs claim title. The deed was offered to 
show an outstanding title ; and the objection to its admission 
is that it does not purport to convey the lot in controversy, 
but another and wholly different lot, and that evidence ali- 
unde, to show that it did convey, or was intended to convey, 
the lot in dispute, was inadmissible. The calls in the deed 
under which plaintiffs claim title are for a tract of land in a 
place commonly known as the Big Prairie, about three and 
a half miles west of St. Louis, containing one arpent in front 
by forty arpens in the rear, bounded north by land now be- 
longing to Joseph Lacroix, as it is said, south by land culti- 
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vated formerly and said to belong to one Simoneau, it being 
the same tract or parcel of land which the said John B. 
Provenchere, in his lifetime, cultivated for many consecutive 
years prior to 1803. The deed to Phillipson and Labadie 
described the land it conveys as lying in the Grand Prairie, 
and which land contains two arpens in front by forty in 
depth, and is bounded on the north side by a road thirty feet 
broad, which separates it from the land which Pierre Chou- 
teau bought of Alexis Marie, and on the south by land of an 
owner unknown, on the east and west by vacant lands, which 
land belongs to us as having been cultivated during a num- 
ber of years by the said Jean Baptiste Provenchere, deceased. 

Though the subjects of the grants are not the same on the 
face of the deeds, they may be so in point of fact; and if 
there is nothing absolutely repugnant in the description or 
calls, then evidence aliunde is admissible to identify them. 
As to the northern boundary, it is obvious there is no such 
repugnancy. 

But it is insisted that the calls on the other three sides, 
being for quantity alone, are therefore essentially descriptive, 
and do not admit of any explanation or modification by ex- 
trinsic evidence. It may be admitted that the calls for quan- 
tity are essentially descriptive, yet it does not follow that the 
conclusion drawn therefrom is correct. The deed to Price 
is for one by forty arpens, with Lacroix’s land for the north- 
ern boundary, containing one arpent in front by forty in 
depth. The deed to Phillipson and Labadie calls for two 
arpens in front by forty in depth. It is true, there is noth- 
ing in the deed to give width to the lots except the call for 
two arpens front, but it is not necessary to strike out two and 
insert one arpent in order to make it a description of the lot 
in controversy, or of a tract including it; and it is therefore 
not liable to the objection of introducing new words and a 
new description into the body of the deed. 

Now supposing the call for quantity in the deed to Phil- 
lipson and Labadie is essentially descriptive, it may never- 
theless include the land in dispute; for if the calls for the 
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northern boundary are not on the face of the deeds repug- 
nant, as it is obvious they are not, then neither is there any 
repugnancy in the calls on the east and west; that is, from 
any thing appearing on the deeds, they may coincide to the 
extent of one arpent. Both tracts have the same depth, 
each being forty arpens. The call for quantity, then, of two 
by forty arpens may be satisfied without any conflict with the 
description of the deed to Price. It is only upon comparing 
the two deeds as to quantity that there is perceived on their 
face any difference, but this difference consists only in the 
calls for the front. One being for one arpent front, the 
other two, does not make them irreconcilable. It is the dif- 
ference only between the whole of a thing and the parts of 
which it is composed, and not of things essentially distinct. 
In other words, there is nothing on the face of the deeds 
showing that as a matter of fact three of the corresponding 
boundaries in the two deeds—north, east and west—may not 
perfectly coincide throughout their whole extent; and if their 
identity may be shown thus far, the call for the additional 
quantity of one arpent may be satisfied by producing the east 
and west lines to the distance of two arpens from the north- 
ern line; and thus show the identity of the lot in dispute 
with a part of the tract described in the deed to Labadie and 
Phillipson—the greater including the less. 

The opinions of the witnesses Evans and Cozens, as to the 
location of the lot in controversy and of those described in 
the other deeds read in evidence, were incompetent and im- 
properly admitted ; (Blumenthal v. Ralls, 24 Mo. 113 ;) and 
for this the judgment will be reversed and the cause re- 
manded. The other judges concur. 


[END OF MARCH TERM. ] 
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Tue Srate, Appellant, v. LirrLepacE, Respondent. 


1. A motion to quash a scire facias upon a forfeited recognizance should not 
be sustained, if sufficient appear upon the entries and files of the court to 
entitle the State to an award of execution. 


Appeal from Webster Circuit Court. 


W. S. Littlepage was indicted in the Webster circuit court 
for gaming. He entered into a recognizance with W. 8. Tol- 
ley and Hamilton McAnally as securities to appear at the Oc- 
tober term, 1859, of the Webster circuit court. He failed to 
appear and his recognizance was declared forfeited, and judg- 
ment rendered against him and his securities. On the 2d of 
December, 1858, a scire facias issued in the following form: 
‘“‘ State of Missouri—County of Webster, ss. The State of 
Missouri to the sheriff of Webster county greeting: Whereas 
at the October term of the Webster circuit court, A. D. 1858, 
the recognizance of W. S. Littlepage, William S. Tolley and 
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Hamilton McAnally was forfeited for the sum of one hundred 
dollars— said recognizance being conditioned that the said 
W. S. Littlepage, the principal in said recognizance, shall 
make his personal appearance before the judge of the Web- 
ster circuit court on the first day of the October term, 1858, 
to answer a bill of indictment there pending against the said 
W.S. Littlepage for gaming; and whereas the said W. S. 
Littlepage failed to make his personal appearance before the 
judge of the Webster circuit court according to the tenor of 
his said recognizance; and the said W. 8. Tolley and Ham- 
ilton McAnally, his said recognizors, failed to bring into the 
said court the body of the said W. S. Littlepage to answer the 
charge aforesaid, according to the tenor of said recognizance, 
by reason of which failure their said recognizance was for- 
feited as aforesaid, whereby the State of Missouri obtained a 
judgment against the said W. S. Littlepage, W. S. Tolley and 
Hamilton McAnally for the sum of one hundred dollars. 
These are therefore to command you to summon the said W. 
S. Littlepage, W. 8. Tolley, and Hamilton McAnally to be 
and appear before the judge of the Webster circuit court on 
the first day of the next term thereof, which will be begun 
and held at the court-house in the town of Marshfield, in 
Webster county, Missouri, on the second Monday of April, 
1859, then and there to show cause, if any they can, why 
execution should not issue on said judgment for the said 
sum of one hundred dollars, and costs and charges in their 
behalf laid out and expended. Hereof fail not, and have 
you then and there this writ, with your execution of the 
same endorsed thereon. Witness my hand and official seal, 
at office, on this 2d day of December, 1858. John Foster, 
clerk.” 

This writ the defendant moved the court to quash for the 
following reasons: because there is no sufficient recital of 
the record, or of any record, to require defendant to plead to 
the same; because there are no parties defendant by any 
name known to the law; because it does not appear that 
defendants ever eritered into any recognizance of which this 
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court has jurisdiction ; because the facts recited in said writ 
are insufficient to require defendants to answer the same or 
upon which final judgment can be entered up. 

The court sustained the motion. 


Knott, (attorney general,) for the State. 


Parsons & Price, for respondent. 


NapTon, Judge, delivered the opinion of the court. 


This case is determined by the decision in The State v. 
Randolph, 22 Mo. 474. The scire facias ought not to have 
been quashed, and the judgment of the circuit court to that 
effect will be reversed and the case remanded. 


FLESHMAN, Respondent, v. SHEPARD e¢ al., Appellants. 


1. Where property is conveyed in trust, bona jide, to secure the payment of 
certain debts due, and a third person, by virtue of a sale under a judgment 
against the grantor in the deed of trust, subsequently obtains title, sub- 
ject to such deed of trust, to a portion of the property embraced in said 
deed, such purchaser will not be entitled to intervene in proceedings in- 
stituted to enforce the deed of trust against all the property embraced in 
it, and to require that that part of the property in which he has no interest 
shall first be appropriated to the payment of the trust debt. 


Appeal from Platte Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
Pitt, for appellants. 
Spratt §& Merryman, for respondent. 


Scott, Judge, delivered the opinion of the court. 


This was a suit to decree a sale of trust property for the 
satisfaction of certain promissory notes for the payment of 
which said trust had been created, and also for the purpose 
of setting aside an encumbrance on the property, which it 
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was alleged was fraudulent and void. The payment of the 
notes was decreed by the court. A sale of the property was 
ordered, and the encumbrance was pronounced fraudulent 
and set aside. All the parties to this proceeding acquiesced 
in the judgment of the court. During its pendency, John 
E. Pitt, who is the appellant here, was permitted to become 
a party to it and to file an answer, as it is termed, to the 
plaintiff’s petition. The substance of this paper was that 
subsequently to the deed of trust John Schneider had obtained 
a judgment against the grantor in the deed. On this judg- 
ment an execution has issued, and under it a part of the 
trust property was sold, and the appellant, J. E. Pitt, became 
the purchaser at a sum not stated, and received a deed. It 
is further alleged that the property secured for the satisfac- 
tion of the trust, which remained after the sale of the por- 
tion of it of which Pitt became the purchaser, was sufficient 
to satisfy the debt secured upon it. The relief claimed on 
these facts was that the plaintiff be required to “ marshal 
securities,” and that the trust property be so disposed of 
as will not require a sale of the property of which Pitt be- 
came the purchaser, until it shall become necessary by a fail- 
ure to satisfy the debt by a sale of all of the trust estate 
which he did not purchase. The court dismissed Pitt with- 
out relief. 

We do not see on what ground Pitt could intervene in the 
case until there was a final judgment against the defendants 
in favor of the plaintiff. If Pitt could have interfered at all, 
he should certainly have waited until there was a judgment 
for the sale of the property. But what equity is there in the 
prayer for relief? It docs not appear but that he is a mere 
speculator. He bought the property subject to the encum- 
brance. All the property included in the trust deed was 
subject to the payment of the debt for which it was conveyed 
in trust. The portion bought by Pitt was subject to its 
proportion of the debt. He bought it thus encumbered. 
Where, then, can be the equity in removing the encumbrance 
for his benefit? Will the courts thus relieve against pur- 








826. JEFFERSON CITY. 


Pittman v. Bass. 








chasers on speculation, and thereby enable men to acquire 
valuable estates at prices merely nominal ? 

The case as presented does not require us to determine 
whether when a large amount of property is conveyed to 
secure a debt much below its value, there is not some relief 
for a subsequent creditor. Ordinarily such a conveyance 
would, from the mere inadequacy of the consideration, be 
found to be fraudulent. But how can we see that in grant- 
ing the relief prayed we are not putting valuable property 
in the hand of a pnrchaser for a mere nominal sum? 

The judgment is affirmed, with a judgment of ten per 
cent. against Pitt. The other judges concur. 


PittmaN, Plaintiff in Error, v. Bass et al., Defendants in 
Error. 


1. Judgment affirmed. 


Error to Dade Circuit Court. 


Colman § Ballou, for plaintiff in error. 


Scott, Judge, delivered the opinion of the court. 


There is no point of law involved in this case. The only 
question was whether upon the evidence produced by the 
plaintiff he was entitled to recover. The only witness to the 
material facts of the case was Pitman, and giving all the 
force to his testimony to which it could be entitled and it 
entirely fails to make out the case presented by the plaintiff’s 
petition. The other judges concurring, the judgment will 
be affirmed. 
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Jounson e¢ al, Appellants, v. McALLIsTER’s ASSIGNEE, Re- 
spondent. 






1. Where a deed of assignment of goods is, on its face, in trust to the use of 
the grantor therein, it is fraudulent and void as against creditors, existing 
and subsequent, and purchasers ; and the courts will so declare as a matter 
of Jaw. 

2. Where, however, the deed is not void on its face, and extrinsic evidence 
is adduced to show it to be fraudulent, the court will submit the issue of 
fraud, under proper instructions, to the jury, who will determine, as a mat- 
ter of fact, whether the deed is fraudulent or not. 

8. The fact that a deed of assignment gives the assignee the privilege of sell- 
ing the assigned goods on a credit does not render the deed void on its face. 

4. The thirty-ninth section of the act concerning voluntary assignments (R. 
C. 1855, p. 210) does not prevent a debtor from assigning his property for 
the benefit of a portion only of his creditors ; said section operates to inval- 
idate all provisions in such assignments which give preferences among the 
designated creditors; the designated creditors are entitled to be paid pro 
rata out of the proceeds of the assigned property. 

5. The reservation to the grantor in a deed of assignment for the benefit of 
certain designated creditors of any surplus there may be after the payment 
of the debts of such preferred creditors does not render the deed void on 

its face. 





















Appeal from Holt Circuit Court. 









H. Johnson and others in April, 1859, recovered a judg- 
ment against John B. McAllister. On the 20th of May, 1859, 
an execution was issued, placed in the hands of the sheriff, 
and levied the same day on a stock of goods as the property 
of said McAllister. After the sheriff had made this levy, 
George B. Chadduck claimed to be the owner of said goods 
by virtue of a deed of assignment executed by the said Mc- 
Allister for the benefit of certain creditors. After two inde- 
cisive trials of the right of property by juries summoned by 
the sheriff—the juries disagreeing—it was agreed by all the 
parties that the sheriff should go on and sell the goods, and 
hold the money received therefor in his hands until the next 
term of the Holt circuit court, at which time the rights of 
the parties should be determined by the court upon a motion 
made by said Chadduck for an order requiring the sheriff 
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to pay over the money received to said Chadduck. This 
motion was accordingly made. 

At the hearing of this motion, the deed of assignment re- 
ferred to above was read in evidence against the objection of 
plaintiffs. It is as follows: “This deed of assignment made 
and entered into this 20th day of May, 1859, by and between 
John B. McAllister, of the county of Holt, &c., of the first 
part, and George B. Chadduck, of, &c., of the other part, 
Witnesseth: That, whereas the party of the first part, being 
largely indebted to sundry and divers persons, and especially 
to these following, viz.: Oliver Bennett & Co., Woods, Chris- 
ty & Co., [enumerating many others, but not specifying the 
amounts due;] and whereas said party of the first part is 
desirous to secure said creditors in the payment of the 
amounts due thereon from him; therefore, in consideration 
of the premises, and the further consideration of one dollar, 
&c., has this day and by this deed does bargain, sell, convey 
and deliver unto the party of the second part, the following 
personal property, viz.: All the stock of general merchan- 
dise now in the store of the party of the first part, in Oregon, 
Holt county, Missouri, consisting of dry goods, clothing, 
boots, shoes, hats, caps, millinery goods, hosiery, groceries, 
hardware, iron, nails and cutlery, together with the store 
fixtures ; one roan horse; one buggy and harness. And the 
said assignee, party of the second part hereto, is required, as 
fast as may be, to sell said property at such times and on 
such terms as to him may seem best, so that the same ahall 
be fully sold and settled up by the first of September, A. D. 
1859 ; and as fast as may be to pay the parties herein secured 
the amount of indebtedness of the party of the first part on 
his individual account, and that is due and mature at this 
date; and after the payment of the expenses of this assign- 
ment and the debts herein provided for, said assignee shall 
pay to the party of the first part any surplus that may be in 
his hands. In testimony whereof, the parties, &c. [Signed] 
J. B. McAllister (seal), George B. Chadduck (seal.)”’ 

This deed, as shown by the testimony of the clerk of the 
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Holt circuit court, who is ex officio recorder, the above deed 
of assignment was filed for record in the forenoon of the 20th 
of May, 1859; the execution, under which the levy was 
made, was issued by him as clerk in the afternoon of said 
day. Evidence was adduced to show that Chadduck was 
placed in possession of said stock of goods in the forenoon, 
and that McAllister was seen handling goods in the after- 
noon in the presence of another as if he was exhibiting them 
for sale. The amount of indebtedness of said McAllister 
to a portion of the creditors named in the assignment was 
proven, much exceeding the amount in the hands of the 
sheriff. 

The plaintiffs moved the court to declare the law as fol- 
lows: “1. The court will exclude from its consideration the 
deed of assignment read in evidence. 2. Said deed from 
McAllister to Chadduck is fraudulent per se, by virtue of the 
first section of the statute of frauds concerning fraudulent 
conveyances, because it reserves and creates a trust in favor 
of the grantor therein, and the law is for plaintiffs. 3. If 
the court believe from the evidence that McAllister remained 
in possession of the goods sold, and either sold or attempted 
to sell the same, then such is a fact from which the court 
may presume fraud in fact. 4. If the court believe from the 
evidence that said Chadduck never took the possession of 
said goods, and failed to give bond as such assignee, or 
otherwise qualify as such, then the law is for the plaintiffs. 
5. Said deed is too indefinite and too uncertain in its terms 
to convey title to the goods mentioned therein, and for the 
proceeds of which this motion is filed. 6. Said execution so 
levied upon said property was prior in right to that of the 
assignee, if the court believe from the evidence that said 
Chadduck never took the possession thereof; and in such 
case, then, the law is for said plaintiff.” Of these the court 
gave the third and refused the others. 


Vories § Vories, for appellants. 


I. The deed on its face shows that there were other cred- 
itors of the grantor therein not provided for by said deed ; it 
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also contains a trust reserved for the benefit of the grantor, 
which had the effect to render the deed per se void as to such 
creditors. (Goodrich v. Davis, 6 Hill, 438; Zeigler v. Wat- 
ters, 24 Mo. 575; Burrill on Assignments, 393, 398; R. C. 
1855, p. 802; Brooks v. Wimer, 20 Mo. 503; 24 Mo. 575, 
581.) If the deed was not per se void as to creditors, the 
evidence clearly showed that there were other creditors not 
provided for in said deed, and that there was a trust reserved 
in favor of the grantor which would render the said deed 
void as to creditors. The court below therefore erred in 
admitting the deed in evidence and in refusing the declara- 
tions of law asked by the plaintiffs in the execution. The 
deed was also void under the second section of the statute, 
as being made to hinder and delay creditors. From the 
terms of this deed the assignee might have sold the goods 
on a credit, as he was to sell them upon such terms as he 
pleased. The deed was therefore void in tending to hinder 
and delay creditors. (Burr. on Assign. 885.) The deed 
was too uncertain on its face to convey any specific goods 
or property, unless at least they were actually delivered. 


Loan, Ryland & Son, and Davis, for respondent. 


I. The only point seriously contended for in the court be- 
low was the insufficiency of the deed of assignment to sus- 
tain the claim of the assignee, for the reason that it was void 
per se on account of the reservation of the latter part of the 
deed for the payment to the grantor of the surplus, if any, 
after paying the debts enumerated in the deed. That this is 
not a reservation to the use of the grantor within the stat- 
ute, see Richardson et al. v. Levin, 16 Mo. 596. 


Scott, Judge, delivered the opinion of the court. 


We have never adopted in this state the course of decisions 
in New York under the statute concerning fraudulent con- 
veyances. Our courts do not hear extrinsic evidence in re- 
lation to the validity of a conveyance, and then, on such 
evidence, as a matter of law, pronounce the conveyance void. 
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When a conveyance on its face is fraudulent and void, the 
court will declare it so. But when it appears to be fair, and 
its validity depends on extrinsic evidence, that evidence is 
submitted to a jury, who will determine, as a matter of fact, 
whether it is fraudulent or not. 

We do not hold that a clause in a deed of assignment for 
the benefit of creditors, which requires the assigned effects 
to be sold on a credit, of itself renders the deed void. Such 
requirement is not of itself proof of fraud. The motive to 
such a requirement must be determined by circumstances. 
Cases may occur in which a sale on a credit might be advan- 
tageous to all interested. Our statute of assignments directs 
the courts to sell the assigned effects for cash in hand, or 
upon such reasonable credits as shall appear to such courts to 
be for the interest of all concerned. (R. C. 1855, p. —, 
sec. 31.) 

The last section in our assignment law, it has been held, 
does not prevent a debtor from giving a preference to some 
creditors over others, though that section prohibits any dis- 
crimination amongst those that may be included in the deed. 
(Shapley v. Baird, 26 Mo. 322.) 

The reservation to the grantor of any surplus after satis- 
fying the preferred creditors does not avoid a deed of assign- 
ment. Such a reservation is no more than the law implies. 
The surplus would belong to the debtor whether the deed 
contained the reservation or not, and under our system of 
practice it may readily be reached by a creditor. But there 
may be no surplus. Shall a deed be declared void because 
it contains a provision which effects nothing? (Richards v. 
Levin, 16 Mo. 598.) , 

As the trial of the issue was submitted to the court its 
finding will not be disturbed, according to the practice of this 
court. Affirmed. The other judges concur. 
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McNEELEY, Respondent, v. Hunton, Appellant. 


1. To constitute a person a trespasser in the wrongful seizure and removal of 
the property of another, it is not necessary that he should actually partici. 
pate in the act of seizing and removing; if he directs or assents to the tres- 
pass—as by directing the sheriff to levy an execution upon such property— 
he is liable as a trespasser. 

2. Where it was the uniform practice of a circuit court not to try cases re- 
versed and remanded by the supreme court at the first term next after such 
reversal, held, that it was no error to continue such cause at such term. 


Appeal from Dade Circuit Court. 


This case has heretofore been in the supreme court. (See 
McNeeley v. Hunton, 24 Mo. 281.) It was reversed and 
remanded in behalf of the defendant at the January term, 
1857, of the supreme court. At the August term, 1857, 
of the circuit court, the defendant moved the court te dis- 
miss the cause on the grounds that he, defendant, was ready 
for trial; that plaintiff had not asked, and filed affidavit, for 
a continuance ; that plaintiff would not then proceed to trial ; 
that plaintiff offered no reason for a continuance. The court 
overruled the motion. The court overruled the motion on 
the “ ground that it was the practice of this court not to try 
any cause at the first term after it is sent back from the su- 
preme court.” The same motion was made at the next term. 

A change of venue was taken from Benton county to Dade 
county. The nature of the action is sufficiently apparent 
from the opinion of the court. 


Ryland & Son, for appellant. 


I. The court erred in refusing to give defendant’s last in- 
struction, as the testimony clearly shows that the plaintiff’s 
son, William McNeeley, carried the horses to Warsaw and 
the sheriff took them and sold them there. The simple act 
of a plaintiff in execution bidding for property at sheriff’s 
sale does not make him a trespasser, and Hunton is sued in 
this case as a trespasser. The court should have dismissed 
the plaintiff’s suit for neglecting to prosecute it, as the law 
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required, instead of permitting her to continue it without 
any cause or any motive therefor, or any reason given there- 
fcr, an arbitrary continuance. 


Johnson & Ballou, for respondent. 


I. There is no erroy in the decision of the circuit court in 
not requiring the plaintiff to be ready with witnesses to pros- 
ecute her suit at the first term after the judgment of rever- 
sal of it had been filed in the circuit court. The practice 
has been to the contrary, and it has arisen from the fact that 
it can not be known what course will be taken until the first 
term. The plaintiff may wish to amend or to dismiss; the 
issue may have to be changed; and this general rule has 
been adopted and is known to the attorneys, and it has been 
conformed to. It is not an error that defendant can com- 
plain of. 

II. The instructions given on the part of the plaintiff put 
the case as fairly before the jury upon the pleadings and evi- 
dence as the defendant could ask. The instruction that the 
court refused on the part of defendant is not law. To make 
defendant liable it is only necessary that he should direct or 
assent to a trespass, and he did both. This question was not 
and could not be an issue before the jury, whether or not he 
seized, took and led away the horses ; he put in a plea justi- 
fying the taking, and admitted the taking of the same horses 
sued for, and alleged that they belonged to Burns. 

III. The court should affirm the judgment. There is no 
error committed to the injury of the defendant. 

IV. And we insist that the court should give plaintiff dam- 
ages in this case at ten per cent. It has been delayed at 
defendant’s instance one whole year in this court, and the 
ground for an appeal is a mere pretence. 


EwinG, Judge, delivered the opinion of the court. 


This was an action against the defendant for the alleged 
taking and carrying away of certain horses, the property of 
the plaintiff, and causing them to be levied on and sold by the 
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sheriff of Benton county. The answer denied seizing and 
taking away the horses as charged in the petition, but alleged 
that the horses mentioned in the petition were the same that 
were sold under an execution in favor of defendant and 
against one James Burns, and that they were the property of 
said Burns and not of the plaintiff. The errors assigned are 
the giving and refusing instructions and overruling defen- 
dant’s motion to dismiss the cause. The instructions given 
on the part of the plaintiff presented to the jury fairly and 
clearly the law arising upon the pleadings and evidence. The 
questions for the jury were whether the horses were the 
property of the plaintiff, and, if so, did the defendant cause 
them to be levied on and sold as the property of the execu- 
tion debtor Burns? These points were submitted to the jury 
in the first instruction given for the plaintiff. 

The second instruction was based upon evidence touching 
the agency of Burns in purchasing the horses in controversy, 
and declared that although Burns may have purchased them, 
yet if, in doing so, he was the plaintiff’s agent, and the money 
for that purpose was furnished by her, she is entitled to 
a verdict. This instruction needs no comment; it was ob- 
viously correct. All the instructions asked by the defendant 
were given except the following, namely: “ That unless the 
defendant seized, took and led away the horses in plaintiff’s 
petition mentioned, they should find the issues for defen- 
dant.”’ This instruction erroneously assumes that the defen- 
dant could not be a trespasser without an actual participa- 
tion in the act of seizing and removing the property from 
the owner’s possession. It is hardly necessary to say that 
such is not the law, and that he who directs or assents to a 
trespass is liable equally with him who does the act which 
constitutes the trespass. If the defendant caused or directed 
the horses to be levied on and sold, he was a trespasser, 
notwithstanding he may not actually have taken them from 
plaintiff’s possession, or aided in doing so. Although the 
answer may not be considered as admitting the allegation 
of the petition that defendant directed the property to be 
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levied on and sold, yet there was evidence conducing to show 
this, and it warranted the instruction that was given for the 
plaintiff. 

As to the other point respecting the dismissal of the cause, 
it is sufficient to say that this ruling was shown to be sanc- 
tioned by the uniform practice of the court, and, without 
passing upon the propriety of such practice, we can not say 
that the court erred in refusing to make the plaintiff an ex- 
ception to the rule, a rule with which both parties are pre- 
sumed to have been equally cognizant. The rule being not 
to try a cause reversed and remanded by this court until 
the second term after such reversal, we suppose that at the 
first term thereafter the cause would be continued as a mat- 
ter of course, without a formal application therefor by the 
party. Such we understand was the disposition of this 
cause in the court below. 

Judgment affirmed; Judge Napton concurring. Judge 
Scott absent. 


WAaLLAce, Respondent, v. Witson e¢ al., Appellants. 


1. One B. held a receipt issued to him by the receiver of the United States 
land office upon the entry by him of a tract of forty acres; also the regis- 
ter’s certificate of the location by him of a military land warrant. No 
patents had been granted by the United States. B. assigned said receiver’s 
receipt to W. by written endorsement as follows: ‘For value received, I 
assign the within to W. as collateral security, this 15th day of May, 1857. 
[Signed] B.” At the same time he assigned the register’s certificate by 
an endorsement identical with the above, with the exception that it was 
assigned “as counter security.”’ Held, that parol evidence might be adduced 
to show that these assignments were made to secure two certain promissory 
notes executed by said B. in favor of said W.; that the said assignments 
created an equitable lien or mortgage in favor of W. upon the lands em- 
braced in said receipt and certificate. 

2. To entitle a person to invoke the aid of the rule that protects a bona jide 
purchaser as against a prior equity, it must appear that he made his pur- 
chase and paid the purchase money before he had knowledge of such prior 

equity ; he should in his answer be full and explicit as to the time and terms 

of his purchase, and the payment of the purchase money. 
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Appeal from Bates Circuit Court. 


Elisha Blevins and Willis J. Peak were indebted to Thomas 
B. Wallace upon two promissory notes, each for $616.86, one 
dated May 14, 1857, payable in three months; the other 
dated May 15, 1857, payable in six months. Said Blevins 
was in possession of a receiver’s receipt, issued to him by the 
receiver at the land office at Warsaw, Mo., on the entry by 
him of a tract of forty acres. This receipt was dated March 
24,1856. He also was possessed of a register’s certificate 
of the location by him of a military land warrant at the 
same office. The land warrant was for one hundred and 
twenty acres; it was dated May 1, 1856. Said Blevins as- 
signed said receipt by endorsement, as follows: “ For value 
received, I assign the within to Thomas B. Wallace as collat- 
eral security, this 15th day of May, 1857. [Signed] Elisha 
Blevins.”” The register’s certificate was assigned by endorse- 
ment, as follows: ‘For value received, I assign the within to 
Thomas B. Wallace as counter security, this 15th day of 
May, 1857. [Signed] Elisha Blevins.” Wallace recovered 
judgments against said Blevins on said notes. On the 21st 
of July, 1857, Blevins conveyed the tracts of land embraced 
in said certificate and receipt to Simeon Wilson. By the 
deed the said tracts were described by the section, fractional 
section, township and range. The receipt of the considera- 
tion was recited. 

Plaintiff, Wallace, seeks in this action to subject the land 
in Wilson’s hands to the payment of the said promissory 
notes. He prays the foreclosure of his equity of redemp- 
tion and the sale of said land. He alleges in his petition 
that the defendant Wilson purchased with notice of his equit- 
able mortgage. Parol evidence was introduced by plaintiff 
to show that the debts intended to be secured by the assign- 
ment of the receipt and certificate were those evidenced by 
the promissory notes above referred to. 

The court found in favor of plaintiff, that the defendant 
purchased with notice of plaintiff’s equity, and decreed the 
sale of the land. 
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Colman & Ballou, for appellants. 

I. The facts alleged in the petition, or proven, do not and 
should not constitute a cause of action. The doctrine of 
equitable mortgages created by a deposit of title deeds or 
legal titles, from its first inception in England, has been la- 
mented, and never has been recognized in this state, and has 
been repudiated in Kentucky; (Vanmeter v. McFadden, 8 
Mon. 488; Bowers v. Oyster, 3 Penn. 239 ;) also in Penn- 
sylvania. (3 Barr, 233; see 19 Ves. 211; 11 Ves. 408; 8 
Greenl. 250; 2 Story Eq. § 1020; 1 R. C. 1855, p. 364, § 40, 
41, 42.) Parol mortgage is not good. The duplicate and 
certificate of the land warrant are not legal titles, or title 
deeds at common law, and their mere deposit, without any 
thing more, would not constitute an equitable mortgage. 
This would be going beyond the English doctrine, and the 
courts of England have refused to extend it. If, then, this 
duplicate and certificate are not at common law legal titles, 
a deposit, even with a parol agreement showing for what debt, 
&c., it was deposited to secure, would not constitute the de- 
posit an equitable mortgage even in England, and should not 
in this state. But if it be insisted that the assignments con- 
stitute a legal mortgage, they are void, not being under seal ; 
nor are they any conveyance of the land, and are also void 
for uncertainty, not specifying for what demand, or debts, 
or the amounts, to whom or when due, nor where payable, 
as it requires parol testimony to establish all these facts, 
which is not allowable under the statute of frauds and per- 
juries in this state. (R. C. 1855, p. 806; 7 Mo. 389; 11 
Vesey, 403; 1 Ham. 281.) Even if the deposit of title 
deeds should be allowed to operate or constitute an equitable 
mortgage, it should not be extended to an assignment and 
deposit of duplicates and certificates of location of land war- 
rants. (4 Litt. 169.) This deposit, as it is termed, and 
the assignments as they are, must be an interest in land, or 
else it is no lien, and should have been so fully reduced to 
writing as to make it valid and good agsinst the statute of 
frauds and perjuries. One assignment is as “ collateral’”’ and 
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the other as “counter ;”’ ‘counter security” is not collate- 
ral. It can not be construed as meaning collateral but con- 
trary ; but the court changed its meaning and made the land 
in this certificate of location liable also for the debt, and that, 
too, upon parol testimony. If it be true that it is ambigu- 
ous, parol evidence in this case ought not to be allowed to 
utterly change its meaning, and the court should have pro- 
nounced that assignment at least void. 

II. Wilson had no notice that the plaintiff had any claim 
in the lands. (8 Johns. 187; 4 Kent, 172; 3 Ves. 472; 2 
Atk. 275; 2 John. Ch. 181; 12 John. 452; 3 Pick. 149.) 
The defendant proves fully by the deeds that he was a pur- 
chaser for a valuable consideration as well as by other testi- 
mony, and the plaintiff has not proved that he had any no- 
tice of his particular claim. The purchase was made in 
June and a title bond from Blevins to Wilson was first taken. 
Wilson gave his notes for it; afterwards the deeds were made 
in July, which recited the payment of the purchase money, 
and these recitals are evidence of payment till the contrary is 
proved ; and all this took place before any suit was brought. 
Defendant could not prove the payment except by the deeds ; 
he could not by Blevins, for he is a co-defendant. When the 
defendant took possession, the plaintiff should have notified 
him of his claim, and if this had been done before the pur- 
chase money was paid, then there might have been some pre- 
tence to hold this land liable. 


Hicks, for respondent. 


I. The assignments of the land certificates and their deliv- 
ery by Blevins to respondent, and the agreements then made, 
constituted a good equitable mortgage. (Sto. Eq. § 1020; 
Rockwell v. Hobbs, 2 Sandf. Ch. 9; Welch v. Usher, 2 Hill, 
8. C., 167; 10 Sm. & Marsh. 418; 4 Kent Com. 154.) Ap- 
pellant at the time of his purchase from Blevins had notice 
of respondent’s lien on the land. In fact the answer does 
not deny notice. (8 Mo. 803; 4 Mo. 62.) The purchase 
money was not paid before the institution of this suit, if it 
has ever been paid. 
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Napton, Judge, delivered the opinion of the court. 


The doctrine of equitable mortgages created by a transfer 
of the possession of title papers from a debtor to his creditor 
is not involved in the consideration of this case. The objec- 
tion to that doctrine was, that it annulled or disregarded the 
statute of frauds; yet it was firmly established in England, 
despite of the doubts of eminent chancellors, and in this 
country, according to Judge Story and Chancellor Kent, has 
been pretty generally adopted. The case before us, however, 
requires no investigation of the subject. It is not a deposit 
of legal title papers, with a parol agreement that the transac- 
tion shall be considered a mortgage. The legal title was in 
the United States. The only evidences of title was a receiv- 
er’s receipt for forty acres of the land, and the certificate of 
the register for the location of one hundred and twenty acres 
under the military bounty land, act of March 38,1855. These 
papers were assigned to the plaintiff, by endorsement in writ- 
ing, as collateral security, and the papers with their endorse- 
ments were delivered to plaintiff. 

The parol evidence given on the trial, explanatory of the 
object of the assignment and the circumstances attending it, 
was unobjectionable. The testimony does not vary or con- 
tradict the effect of the writings, or add any thing to their 
validity. Where an absolute deed is converted into a mort- 
gage by parol evidence, there is certainly, to say the least, an 
apparent contradiction between the written instrument and 
the parol testimony, yet this may be done according to the 
weight of authority now. Here the assigament on its face 
purports to be made only as collateral or counter security, 
and these terms may with propriety be explained. 

But it is not material to the defendant whether the assign- 
ment was absolute or conditional. If it was absolute, his 
case is certainly not made any better, and to prove that it 
was conditional can not be productive of any injury to him. 
The main question, upon which the merits of the case de- 
pend, is whether the defendant Wilson is a bona fide pur- 
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chaser of this land from Blevins, without notice of plaintiffs’ 
title. This question, under the old chancery practice, if 
tried by the chancellor without a feigned issue before a jury, 
would have been determined, not only by the testimony, but 
to some extent by the weight to which the defendant’s an- 
swer might have been entitled. The defendant, to obtain the 
protection afforded to a purchaser for a valuable considera- 
tion without notice, was not allowed to rely upon mere gen- 
eral denials of notice. It was not sufficient for him to deny 
notice at the time of the purchase, but he must deny notice 
before payment; and if the purchase money was secured by 
notes, and the notes were unpaid, the plea was not good. 
(Jewitt v. Palmer, 7 John. Ch. 18; Halsa v. Halsa, 8 Mo. 
803.) <A party, occupying the position of dealing with ano- 
ther who was undeniably guiity of a fraud, was regarded as 
not entitled to the protection of a court of equity, unless he 
candidly disclosed all the facts which were peculiarly within 
his knowledge. It was easy for him to state the terms of his 
contract and the dates and amounts of his payments. It 
was easy for him to state whether the payments were in 
money, or in property, or in notes. In short, courts of equity 
required him to show that he would be injured by enforcing 
the plaintiff’s demand against him; and if, in truth, nothing 
had been paid when the proceeding against him was com- 
menced, or there was still any thing due, or he had made 
payments after he received notice of plaintiff’s title, his plea 
of want of notice did not avail him. 

It would be perhaps a mere matter of speculation to say 
what ought to be considered necessary in such answers under 
our present practice. A specific denial of such material alle- 
gation is all which the act in terms requires, unless there be 
new matter to allege or a counter claim to set up. It can 
not be said that the matter we have alluded to could be re- 
garded as new matter of defence, and it certainly has none 
of the characteristics of a counter claim. A simple denial, 
therefore, of the plaintiff’s allegations must probably be re- 
garded as sufficient. But however the rule of pleading may 
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be, it is clear that if the defendant relies on his simple denial 
and fails to give any evidence supporting it after the plain- 
tiff has made out a prima facie case against him, he must 
occupy a very unfavorable position with the tribunal selected 
to try the issue of notice. 

In this case, two of the plaintiff’s witnesses state that the 
purchase by Wilson was on time; that no money was paid 
when the contract was made. One of these witnesses states 
that two notes were given by Wilson—one payable in No- 
vember, 1857, the other in November, 1858. The defendant 
offered no evidence whatever on this point, although he had 
two depositions taken of witnesses who were also present 
when the bargain between him and Blevins was made. Their 
answers to leading interrogatories was simply in effect and 
in words that the sale was made in good faith and upon no 
conditions, without giving any facts. No witness proves the 
payment of any of the purchase money at any time, nor is 
any such payment unequivocally alleged in the answer. It 
is averred that the defendant at the time of the purchase, 
and at the time of the payment “ or assuming debts to others 
for Blevins,’ and at the time of the conveyance, had no 
knowledge or information of plaintiff’s claim or title. This 
expression seems to justify an inference that at least a por- 
tion of the purchase money was not paid down, but that the 
defendant assumed to pay certain liabilities of Blevins, and 
that this assumption of his was one of the means by which 
the purchase money was to be paid. It is not stated, in the 
answer, nor was any evidence offered on the trial of the issue, 
to show how much of the purchase money was to have been 
been paid in this way, when these liabilities became due, or 
whether they were due at the time of the commencement of 
this action. 

The defendant, in his answer, relies altogether upon the 
fact that Blevins was in possession of the land, and in his 
evidence he relies solely upon the production of his deed. 
The latter can not be regarded as entitled to any weight in 
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opposition to the proofs produced by the plaintiff and the 
admissions made in the answer. 

Possession of land, it is to be observed, is not upon a foot- 
ing with the possession of personal property, when a question 
is raised as to title. Although when a man buys a tract of 
land from a vendor who is out of possession, that circum- 
stance has been allowed to go in evidence as proof of no- 
tice, or as a fact which should have put the purchaser upon 
inquiry; it is a very different matter for a purchaser to re- 
sort to this fact as evidence of his want of knowledge of the 
condition of the title of the party in possession, and from 
whom he is buying. The only effect which possession of 
land can with propriety be allowed is to put a party upon 
inquiry; he is not of course to take the title as being with 
the possession, and if he is treating with the party in pos- 
session, he would be presumed to make some inquiries about 
the title. Lord Erkskine observed, in a case of this kind: 
“There is a marked distinction in this respect between a real 
estate and a personal chattel. The latter is held by posses- 
sion; a real estate by title. ~ It may be by lease or only from 
year to year. The cases have gone upon that distinction. Is 
there any instance of a purchaser upon mere possession ? If 
the vendor, being asked, acknowledges to the purchaser that 
the deeds are in the possession of another, who is to be post- 
poned? Here is crassa negligentia.”” The Lord Chancel- 
lor afterwards adverted to the distinction between such cases 
and those in which the vendor is out of possession, and con- 
siders the cases as not conflicting, but maintaining the same 
general principle. He refers to the explanation of Lord 
Rosslyn, in Taylor v. Hibbert, 3 Atk. 294, in reference to a 
purchaser of an estate from the owner, knowing it to be in 
possession of tenants and not inquiring into the character of 
estate the tenants had, and adds: “ No comparison can be 
made between these cases and the case now before the court 
with respect to the strength with which the principle applies. 
I repeat, that land is held not by possession, but by title; 
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not so as to personal chattels ; for the common traffic of the 
world could not go on. Therefore a sale in market overt 
changes the property of a chattel; and that rule, that pos- 
session is the criterion of title to a chattel, has been adopted 
in the bankrupt acts; so that, if the owner has permitted 
the bankrupt to be the visible proprietor, the property is di- 
vested ; for no one can distinguish the property except by 
the possession. But that is not so as to land, for no person 
in his senses would take an offer of a purchase from a man 
merely because he stood upon the ground. It is not even 
prima facie evidence. He may be a tenant by sufferance or 
a trespasser. A purchaser must look to his title, and if, be- 
ing asked for the deeds, he acknowledges he has not got 
them, the purchaser is bound to further inquiry.” (Hirn 
v. Hill, 13 Ves. 119, 121.) These remarks of Lord Erskine 
are not referred to as indicating the precise rules prevailing 
in our courts in reference to the doctrine of notice, either as 
it regards real or personal property, but they show how little 
weight is to be attached to the mere fact of Blevin’s posses- 
sion as evidence in favor of the defendant. They show that 
this circumstance rather operates against his case, and in 
England would be held to authorize a decree against him. 
In this country, the rule would not be so harsh, for the cus- 
tom in reference to title deeds is not the same as in England. 
Taken in connection with the other circumstances of this 
case, the fact that Blevins was in possession of the land and 
could produce no evidences of title whatever, is calculated to 
produce an unfavorable impression of the defendant’s course. 
An inquiry, it seems, was made for the ‘ duplicates,”’ as the 
certificates of the land officers were termed; but they were 
not produced, for the plaintiff was in possession of them. 
Under many circumstances this incident would have but lit- 
tle weight with a court; but when it is seen that Blevins and 
Peak had been in partnership as traders; that Peak was no- 
toriously insolvent; that Blevins’ liabilities, outside of his 
indebtedness to plaintiff, were assumed by the defendant, it 
is not certainly strange that the defendant would be willing 
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to conclude a purchase of a tract of land, pay the purchase 
money, and rely upon the deed of Blevins, without any other 
evidence that he had any title than his bare possession of 
the land. 

Several of the statements in the defendant’s answer are 
singularly confirmatory of his gross negligence in acquiring 
information concerning the condition of the title. These 
statements are as follows: “ This defendant further states 
that he has no sufficient knowledge or information to form a 
belief whether or not said Elisha Blevins, at the time the 
notes mentioned in plaintiff’s petition are alleged to have 
been executed, was or was not the owner of the north-east 
quarter of the south-west quarter of section number eight, 
township forty-two, range twenty-seven, containing forty 
acres; nor has any knowledge or information as to the title 
of said Blevins. This defendant has no sufficient knowledge 
or information to form a belief whether or not said Elisha 
Blevins, at the time the notes mentioned in said plaintiff’s 
petition are alleged to have been executed, was or was not 
the owner of the south-west quarter of the north-east quarter, 
and the north-west quarter of the south-east quarter, and the 
north-west quarter of section number eight, township forty- 
two, range twenty-seven; nor any knowledge or information 
sufficient to form a belief as to the title of said Blevins at 
the time.” ‘ This defendant has not sufficient knowledge or 
information to form a belief as to the allegation in plaintiff’s 
petition that Blevins never had any title deed or deeds to said 
land except said duplicate receipt and the said certificate of 
location.”” Considering that the defendant purchased this 
land in less than two months after the date referred to in his 
answer, his utter destitution of all information concerning 
the title ought, at least, to convict him of gross negligence. 
If Blevins had misled him by false statements concerning the 
custody and transfer of the certificates, why not say so? 
Why not disclose the facts so that the court can see how he 
was misled, and how he would be injured, if he should be 
considered as having been in collusion with Blevins ? 
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The conclusion from the evidence and from the answer is, 
beyond all doubt, that the purchase money was not all paid 
at the execution of the conveyance. The defendant admits 
this by conceding that a portion of the payment, at least, 
was an assumption of Blevins’ liabilities to others. It was 
in the power of the defendant to have made the facts con- 
cerning the times and modes of payment entirely certain. 
He has not thought proper to introduce any evidence on the 
subject. If the testimony of the plaintiff’s witnesses is to be 
relied on, one of the notes given by the defendant was not 
due for nearly a year after this suit was brought, and the 
other had only fallen due for less than a month. Under 
these circumstances, we do not feel disposed to express any 
dissatisfaction with the finding of the circuit court. We 
think the court ought to have submitted the question to a 
jury ; but as the court did not think it necessary to do so, and 
after hearing the evidence has found the issue against the 
defendant, we can not say the finding ought to have been 
otherwise. On the contrary, we should come to the same 
conclusion on the evidence. But we would have preferred, 
as before observed, that this disputed question of notice had 
been left to the jury. 

Judgment affirmed. The other judges concur. 


— --4 200+ 


McPuerson, Defendant in Error, v. MEEK, Plaintiff in Error. 


1. To constitute a bond signed by a person a valid bond against him, it must 
be shown to have been delivered to the obligee. 

2. Where a person, alleging that he had as surety for another paid a bond in 
which the latter was principal, seeks to recover the sum so paid of the al- 
leged principal, he must show that he became a party in the character of 
surety at the instance of the alleged principal, or that the latter assented to 
it, unless this fact appear from the instrument itself. 

8. Nothing can be set up as a counter-claim, which is not a cause of action, a 
cross demand, and that does not contain the substance necessary to sustain 
an action by defendant against the plaintiff, if the plaintiff had not sued the 

defendant. 
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Error to DeKalb Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
Shambaugh, for plaintiff in error. 


I. The court erred in striking out that part of the answer 
relating to the non-delivery of the bond. If after defendant 
had signed the bond, he declined giving the same, and plain- 
tiff afterwards, contrary to defendant’s direction, delivered 
the bond to the county, plaintiff can not recover the amount 
he paid on the bond. So also the court erred in striking out 
that portion of the answer charging that plaintiff signed the 
bond as security without the knowledge or consent of the 
defendant. (2 Greenl. Ev. p. 93; 19 Mo. 170.) So also in 
striking out the defence of fraud. If the plaintiff fraudu- 
lently procured defendant’s signature to the bond for the 
purpose of paying a debt due by plaintiff to the county, in- 
stead of a debt due by defendant, as intended by defendant, 
he can not recover. The court improperly struck out the de- 
fence of mistake. The defences are not inconsistent. Even 
if they were, a motion to strike out was not the proper rem- 
edy. Such an objection applies to the whole answer. The 
proper remedy is a motion to compel the defendant to elect. 
The court erred in striking out defendant’s set-off. The fact 
that the amount claimed was due from plaintiff and another 
does not deprive defendant of the privilege of using it as a 
set-off when sued by plaintiff alone. (Whaley v. Cope, 4 
Mo. 233; 8 Mo. 809; 24 Mo. 306.) The defendant could 
have maintained an action for the debt against plaintiff alone. 
(4 Mo. 233.) 





EwinG, Judge, delivered the opinion of the court. 


This was a suit to recover the sum of $161.94, which plain- 
tiff alleges he paid for the defendant as his security on a bond 
executed by them, (defendant being principal,) with one 
Hudson, to the county of DeKalb for the use of the road and 
canal fund. The petition alleges that the bond bore date 
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January 4, 1858, and was for $142.14, payable in twelve 
months; and that, defendant making default, plaintiff paid 
said sum with interest January 19, 1859. 

The answer denied the execution of the bond as charged, 
and that plaintiff paid the sum claimed ; admitted that the 
defendant signed the bond, but denied the delivery of it; 
and alleges that the bond was signed by plaintiff as surety 
without the knowlege or consent of defendant, and was de- 
livered by plaintiff contrary to defendant’s direction ; charges 
that plaintiff fraudulently procured defendant’s signature to 
the bond for the purpose of paying a debt owing by plaintiff 
to said county, instead of paying a debt due by defendant to 
said county, as intended by defendant; also that defendant 
signed the bond under a mistake as to the purpose of giving 
the same, and that plaintiff afterwards, contrary to the direc- 
tion of the defendant, fraudulently delivered the bond to said 
county in payment of a debt due from plaintiff to the county. 
The defendant also pleaded a set-off due him from plaintiff, 
and also a counter claim, as the answer terms it, of $96.50 
against the firm of McPherson & Harvey, of which plaintiff 
was a member. 

That part of the answer setting up the non-delivery of the 
bond is a good defence to the action, and should not have 
been struck out. The answer avers that the bond was never 
delivered by the defendant as his act, nor by any one author- 
ized by him, and that it was delivered by the plaintiff to the 
county court without his knowledge or consent. If these 
facts are established, it is clear the defendant would not be 
liable. The instrument, although signed by the defendant, 
as he admits, was incomplete and created no liability as 
against him without delivery, although it may have been 
binding on the other parties to it. In such actions as this 
the plaintiff must prove the original obligation, by proof of 
the bond, agreement, or other instrument by which he be- 
came a surety. One of the essential constituents of an obli- 
gatory instrument, to-wit, the delivery, is alleged by the de- 
fendant to be wanting ; and upon such an issue the onus of 
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proving the delivery would devolve of course on the plaintiff. 
This was the issue tendered by the answer and struck out, 
we think, improperly by the court. 

As to the allegation in the answer that there was no re- 
quest that the plaintiff should become Meek’s surety, it 
may suffice to say, that unless this fact appear from the in- 
strument itself, as executed by defendant, proof must be 
given that the plaintiff became a party at the instance of the 
defendant in the character of surety, or that he assented to 
it. (2 Stark. Ev. § 773; Pittman, Price & Surety, 232.) 

As to-the part of the answer alleging plaintiff’s fraud in 
procuring defendant’s signature to the bond in question, we 
are of opinion the facts set forth wholly fail to make out a 
case of fraud, and if proved would furnish no ground for 
Vitiating it as respects the defendant. He states what his 
own understanding was in reference to the purpose for which 
the bond was to be given, but does not aver that the plain- 
tiff was a party to such understanding, or ever assented to 
it, or that he, by any false representation or concealment or 
otherwise, misled or deceived him as to the nature of the 
transaction, or the object had in view in executing the instru- 
ment. We are also of opinion, that the matters as pleaded 
in that part of the answer alleging a mistake in executing 
the bond do not constitute a defence to the action. 

That portion of the answer pleading what is called a coun- 
ter claim of $96.50 was properly stricken out. So far from 
the items constituting it being an indebtedness due from the 
plaintiff to the defendant, they are expressly stated to be 
payments made to the plaintiff on a preéxisting debt due to 
the firm of McPherson & Harvey, of which plaintiff was a 
member. If the firm was suing for this debt, these items 
would be pleaded by the defendant as payments; but such 
is not this suit, nor is plaintiff seeking to recover any debt 
or demand due the firm of McPherson & Harvey. They are 
not well pleaded as payments in this action, because the 
debt, which it is alleged they were paid to discharge, the 
plaintiff does not seek to enforce or recover; and no ques- 
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tion as to how such payments were applied, or whether cred- 
ited or not on the defendant’s debt, could arise in this suit. 
They are not properly pleaded as a counter-claim, because 
they obviously have none of the characteristics of such a 
claim. They constitute no cause of action, upon which he 
might have maintained a suit against the plaintiff; and noth- 
ing is a counter-claim which is not a cause of action or a 
cross demand, and that does not contain the substance ne- 
cessary to sustain an action by defendant against the plain- 
tiff, if the plaintiff had not sued the defendant. (3 Ker- 
nan, 252.) 

Judgment reversed and the cause remanded ; Judge Nap- 
ton concurring. Judge Scott absent. 


Peery, Plaintiff in Error, v. Kerr e¢ al., Defendants in 
Error. 


1. A., B., C. and D., by written agreement, bound themselves “each to the 
others,” that they would purchase a steamboat, contributing in equal shares 
to the payment of the purchase money, A. to act as master of the boat when 
purchased, and B. as clerk. The agreement contained this further provi- 
sion: “ And itis further agreed between the parties, that should any of 
them at any time after said purchase desire to sell his interest in said boat, 
the other parties to this agreement, or such of them as may have an inter- 
est in said boat at the time, or such person as a majority of them may 
select, may have the preference in purchasing said interest, provided he or 
they so proposing to purchase will do so on the same terms that the party 
so wishing to sell may be able to obtain from the other parties.” Held, that 
this agreement was several only; that each party bound himself to the 
others, and that two of said parties could not be sued jointly by a third for 
a breach of the above stipulation. 


Error to Chariton Circuit Court. 


On the 28th of July, 1858, Andrew L. Kerr, Jasper M. 
Perry, Joseph F. Dickey and Ambrose M. Day entered 
into an agreement as follows: “The aforesaid parties do 
hereby agree and bind themselves, each to the others, in 
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the sum of five thousand dollars, that they will purchase 
the steamboat David Tatum, or some other steamboat which 
may be selected by a majority of said parties, said purchase 
to be made as soon after this time as can conveniently be 
done, and said boat, when purchased, to be used in the Mis- 
souri river or any other of the western waters in a general 
carrying business of freight and passengers; and the said 
parties do agree, each with the others, that they will contri- 
bute in equal proportions to the payment of the purchase 
money of said steamboat. And it is further agreed that the 
said Peery shall be the master of said boat when so purchas- 
ed, and the said Kerr shall be the first clerk thereof, and 
shall have the appointment and control of the under-clerks 
so long as the said Peery and the said Kerr may respectively 
wish to occupy said positions, and it may not be contrary to 
the wishes of a majority of the owners. And it is further 
agreed between the parties, that should any of them at any 
time after said purchase desire to sell his interest in said 
boat, the other parties to this agreement, or such of them as 
may have an interest in said boat at the time, or such person 
as a majority of them may select, may have the preference 
in purchasing said interest, providing he or they so propos- 
' ing to purchase will do so on the same terms that the party 
so wishing to sell may be able to obtain from other parties. 
And the said parties bind themselves each to the others, 
in the sum of five thousand dollars, faithfully on his part 
to perform all the agreements herein contained. Given 
under,” &c. 

This is a suit by Peery against Kerr and Dickey. The 
petition, after setting forth the above agreement, proceeds to 
allege in substance as follows: That the parties to the above 
agreement purchased the steamboat David Tatum jointly ; 
that plaintiff took command; that Kerr acted as clerk; that 
the said boat was used by the parties in navigating the Mis- 
souri river until about November 1, 1858, when plaintiff and 
defendants, Day consenting thereto, agreed between them- 
selves to sell their interest; that plaintiff and Dickey execu- 
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ted separate powers of attorney to defendant Kerr author- 
izing him to sell their interest; that plaintiff executed said 
power of attorney in full faith that his interest would be 
sold jointly, so that all said parties should be divested of their 
interests and neither remain owner with other persons; that 
the defendants fraudulently and contrary to the express 
agreement of the parties, and without advising with plaintiff 
and getting his consent, sold their entire interest to one 
Williams, without including the interest of plaintiff in said 
sale; that without consulting plaintiff, and in fraud of his 
rights, defendants placed the boat in charge of said Williams 
as captain; that defendants knew Williams was insolvent ; 
that in consequence of said fraudulent collusion, and by rea- 
son of the carelessness and mismanagement of said Williams, 
said steamboat lost money and was subsequently sold for 
debt ; that the money arising from said sale was insufficient 
to pay all the demands against the boat; that plaintiff has 
become responsible as part owner for large sums of money, 
and has lost his interest in the boat. 
The court sustained the demurrer to the petition. 


Shackelford §-, Turner, for plaintiff in error. 


The demurrer was improperly sustained. The contract is 
set forth as the inducement to the action, and the injury com- 
plained of resulted from the joint fraudulent acts and by the 
collusion of defendants. Under the old rules of practice an 
action on the case could clearly have been maintained on the 
alleged state of facts. (Chitty on Pleading, 154.) 


Harris, for defendants in error. 


I. The amended petition does not state facts sufficient to 
constitute a cause of action. If the agreement filed with 
the petition and the alleged breach of the stipulations therein 
are alone relied on, then there is no cause of action, because 
the petition shows that both defendants sold their shares 
with the consent of each other, and that Day had agreed to 
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a sale by them. The defendants and Day constituted a 
majority, and the agreement authorized a sale whenever a 
majority should consent. If a breach of the second agree- 
ment referred to in the amended petition is the ground of the 
action, it is insufficient, because there was no consideration 
for such agreement. The alleged agreement between the 
parties to the action that they would sell jointly did not con- 
stitute mutual promises in a legal sense, so that a promise by 
one would be a consideration for the promise of another. 
Such agreements would not be binding, and either party 
would have a right to recede from it until something had 
been done under it affecting the rights or the interests of the 
other parties. If both agreements are relied on, then there 
is a misjoinder of causes of action ; a cause of action upon 
one could not be united with a cause of action upon the 
other. They would not belong to either one of the classes 
mentioned in the practice act. If the causes of action are 
properly united, they are not separately stated, with the re- 
lief sought for each, in such manner that they can be distin- 
guished. 

II. There is a misjoinder or multifariousness in this, that 
a joint judgment is asked against both defendants for the 
separate acts of each. The defendants are bound separately 
and not jointly under both agreements ; and if the action is 
for a breach of the agreement, as well as for the alleged com- 
bination to defraud, then the petition is multifarious. By 
the written agreement each party was bound severally to the 
others jointly. 





Scott, Judge, delivered the opinion of the court. 


There is but one cause of action stated in the petition, and 
that is founded on the written agreement. The agreement 
is several only. Each party binds himself to the others. 
They did not intend to become sureties for each other. Each 
defendant is separately liable to all the others for his own 
acts. If this action can be sustained, then the defendants 
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are made liable for each other, whilst their undertaking was 
several. Actions should have been commenced against each 
defendant violating the agreement. 

Affirmed. The other judges concur. 


BrowninG, Plaintiff in Error, v. CurismMan, Defendant in 
Error. 


1. No dismissal of a suit as to a party thereto should be allowed, when it will 
produce derangement in the rights of the defendants, deprive them of a 
legal defence, or subject them to increased difficulties or liabilities. 

2. In equity there may be a decree against one defendant in favor of a co-de- 
fendant. 

3. B. conveyed certain real estate to D. with covenants of warranty. D. insti- 
tuted an action of ejectment against C. to recover possession thereof. C. 
set up in his answer as a defence to this action a prior purchase by himself 
of said real estate from B.; that he had taken possession and paid a portion 
of the purchase money; that B. had executed a deed of said real estate to 
him, but fraudulently refused to deliver it; that D., fraudulently contriving 
and confederating with B., obtained a deed from the latter. C. offered to 
pay the remainder of the purchase money, and prayed for a decree of title 
against D. and B.; that B. be made a party to the action; and that an or- 
der of publication be made against B., he being a non-resident. An order 
of publication was made against B. The court, by its decree, vested the 
title to the real estate in controversy in C., annulled the deed of B. to D., 
and decreed that C. should pay to B. the balance of the purchase money, 
and gave judgment against B. and D. for costs. Afterwards B. presented 
a petition to the court, under the provisions of the thirtieth article of the 
practice act of 1849, (Sess. Acts, 1849, p. 103, § 8—11,) praying the court 
to set aside the decree, and for leave to file an answer. This motion was 
accompanied by an affidavit denying specifically the allegations contained 
in the answer of C. The court granted leave to B. to file an answer; 
which leave was acted upon by the latter. Afterwards C. filed a motion 
setting forth that the original action of D. against him was an action of 
ejectment; that he, C., set up an equitable defence praying for a decree of 
title and that B. might be made a party; that he was accordingly made a 
party and a decree rendered in favor of C.; that said B. was not and is not 
a necessary party ; and praying the court to set aside the judgment or de- 

cree as to said B. and strike his name out as a party, leaving the judgment 

in full force against D. The court sustained the motion, and the judgment 
rendered in the suit of D. against C. and B. was set aside as to B., the court 
directing that the case should be “left open for B. to pursue any remedy 
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he may have against C., as though he had never been a party to the original 
suit of ejectment instituted” by D. against C. The court dismissed the 
petition. 

Held, That this action of the court was erroneous; that B. would be inju- 
riously affected by the decree, his deed to D. being a deed with covenants 
of warranty ; that B. had a right to come in and plead to the original action. 


Error to Howard Circuit Court. 


This cause grows out of an action of ejectment brought 
in the Moniteau circuit court in February, 1856, by T. E. 
Dickerson against David Chrisman, to recover possession of 
certain real estate in the town of California. In this suit 
the plaintiff claimed title by virtue of a deed from one Brown- 
ing. The defendant Chrisman set up an equitable defence, 
alleging a prior purchase by himself from Browning; that he 
took possession under said purchase and paid a portion of the 
purchase money; that Browning executed a deed to him but 
fraudulently refused to deliver it; that the plaintiff Dicker- 
son, knowing these facts, confederated with Browning and 
fraudulently obtained a deed from said Browning to himself. 
Defendant Chrisman offered to pay the balance of the pur- 
chase money, and prayed for a decree of title against the plain- 
tiff Dickerson and Browning; that Browning might be made 
a party to the action ; that an order of publication might be 
made against him, he being a nonresident. An order of pub- 
lication was accordingly made. The court, by its decree, 
vested the title to the lots in Chrisman, annulled the deed of 
Browning to Dickerson, and decreed that Chrisman should 
pay to Browning the balance of the purchase money. This 
decree was affirmed in the supreme court. (See Dickerson 
vy. Chrisman, 28 Mo. 134.) 

After the rendition of this decree, Browning presented a 
petition to the court under the thirtieth article of the prac- 
tice act of 1849, (Sess. Acts, 1849, p. 103, § 8—11,) praying 
the court to set aside the decree rendered, grant a rehearing 
of the cause, and allow said Browning to file an answer 
therein. This motion was accompanied by an affidavit, in 
which the allegations of Chrisman’s answer, setting up an 
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equitable defence to the ejectment suit, were denied. Brown- 
ing, on motion of Chrisman, was ruled to give security for 
costs. He was allowed by the court to file an answer in the 
original cause. Afterwards Chrisman filed a motion setting 
forth that the suit of Dickerson against himself was an ac- 
tion of ejectment ; that he set up an equitable defence there- 
to, and praying that a decree of title be made in his favor, 
and that Browning might be made a party; that Browning, 
upon this application, was made a party; that a decree of 
title was made in favor of said Chrisman, which was affirmed 
on appeal to the supreme court; that said Browning was not 
and is not a necessary party ; and praying the court to set 
aside the judgment or decree as to said Browning, and strike 
his name out as a party, leaving the judgment in full force 
against Dickerson. The court sustained this motion, the 
judgment as to Browning was set aside, “ the case left open 
for Browning to pursue any remedy he may have against 
Chrisman as though he had never been a party to the original 
suit of ejectment instituted by Dickerson against Chrisman.” 
The court dismissed the petition of Browning. This consti- 
tutes the action complained of. During the pendency of these 
proceedings a change of venue was taken to Howard county. 


White, for plaintiff in error. 


I. It was not for Chrisman to say that Browning was not 
a necessary party in the action of Dickerson against him, 
after he had once decided that he was necessary, and had 
obtained leave of the court to make him a party, and had 
dealt with him as a necessary party, having his costs taxed 
up jointly against him and Dickerson. Browning having 
been brought into court by order of publication under-the 
practice act of 1849, the last five sections of the thirtieth 
article of that act point out the means and the only means 
by which he can relieve himself of the judgment so rendered 
against him. The course there pointed out he has pursued, 
and the court below, by dismissing these proceedings, vir- 
tually cut him off from all relief from a decree which he in- 
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sists was wrongfully rendered against him, and he is left with 
a decree standing in full force against him, rendered without 
giving him a hearing, if he is not permitted to be heard in 
this way. It was necessary that Browning should have been 
a party, as it will be seen on examination of the decree ren- 
dered by the court in the original suit, that Browning was 
required to convey to Chrisman the same property that he 
had already conveyed to Dickerson, thereby making himself 
liable to Dickerson on his warranty the moment the title 
passed to Chrisman. Chrisman having, by regular course of 
law, obtained judgment against Dickerson and Browning for 
the property and for his costs, which judgment was final, he 
could only, “in furtherance of justice’? and on terms “as 
may be just,” amend or change the same. (RK. C. 1855, p. 
1254.) Nor could any amendment or change be made after 
the expiration of the term at which said judgment was ren- 
dered. (Ashby v. Glasgow, 7 Mo. 320; Bergen v. Bolton & 
Colt, 10 Mo. 658; Neavans v. Harbert, 25 Mo. 351, 401.) 
A judgment when obtained against more than one is an en- 
tirety, and it was irregular to set the same aside as to Brown- 
ing and not as to Dickerson. (19 Mo. 441; Randalls v. 
Wilson, 24 Mo. 76.) 


Adams, Douglass § Hayden, for defendant in error. 


I. Browning was improperly made a party to the suit of 
Dickerson v. Chrisman. (28 Mo. 184.) He was not a neces- 
sary party to a complete determination or settlement of the 
question in controversy in that case between Dickerson and 
defendant, nor had he any interest in that controversy ad- 
verse to either. His rights, growing out of any transaction 
between him and the defendant concerning the property in 
litigation, were not in controversy, and were not passed upon, 
nor are they in anywise affected by the judgment rendered 
in that case. His legal rights, therefore, remain unchanged, 
and he is not barred from asserting them against the defen- 
dant whenever it suits his disposition to do so. His petition 
does not state facts entitling him to have the case re-opened 
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and again litigated upon its merits. It shows that he had no 
interest in the controversy between Dickerson and the defen- 
dant, and that he now has none; and that he could not, had 
the defendant not made him a party to the suit by his an- 
swer, have, upon his motion to the court, been made a party 
plaintiff or defendant. (R. C. 1855, p. 1218, secs. 3 & 4.) 
The plaintiff in error not being a necessary party to the suit 
of Dickerson v. the defendant, the motion made to dismiss 
the suit as to him was properly sustained by the court. 
The judgment thus rendered by the court upon the motion 
is against the defendant for costs. It leaves the plaintiff’s 
rights wholly untouched, and puts him in the position that 
he occupied before he was made a party to the suit. He is 
out of court, and gets his peace at the expense of the defen- 
dant ; to any thing more he is not entitled and has no cause 
to complain. 


Scott, Judge, delivered the opinion of the court. 


We can not see any ground on which the action of the 
court below can be sustained. It is a great mistake to sup- 
pose that a plaintiff can bring in and dismiss parties at his 
discretion. This power is very much abused under the pres- 
ent practice act. A defendant is brought in by the plaintiff, 
who, he finds, is a little too hard for him, and who, he sees, 
may defeat his action, and he will rid himself of the difficulty 
by dismissing his suit as to such defendant. We had occa- 
sion, in the case of May v. Keithley, 29 Mo. 220, to remark 
upon this practice, and point out the evils which may flow 
from it. No nolle prosequi or dismissal of a party ought to 
be allowed when it will produce any derangement in the 
rights of the defendants, deprive them of a legal defence, or 
subject them to increased difficulties or liabilities. 

Browning was a proper party to the suit, as his being so 
would enable the court to do complete justice among the 
parties. The books say that there may be a decree against 
one defendant in favor of a co-defendant. If Browning com- 
mitted a fraud on Dickerson by conveying to him land for a 
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valuable consideration, which he knew he was bound to con- 
vey to another, then Dickerson might have had a decree 
against him for the purchase money which he had paid. 

Browning’s was a warranty deed. Dickerson having failed 
to recover the lot conveyed by Browning, from that failure a 
right of action results to him against Browning to recover 
damages for his breach of warranty. Browning is then af- 
fected by the decree. It is true he might have shown in an 
action on the covenant, had he been no party to the suit, that 
Dickerson, although he had lost his land as against Chris- 
man, yet had no cause of action against him. But Brown- 
ing was brought in by Chrisman himself, and he had a right 
to make a defence to Chrisman’s action. Chrisman has 
taken a decree against him without notice, but by publica- 
tion alone. The statute gives Browning a right now to come 
in and plead to the original action, and there was no power 
in the court below to deprive him of this right. 

The judgment will be reversed and the cause remanded. 
The other judges concur. 


HENDERSON e¢ al., Appellants, v. Dracr, Respondent. 


1. The objections to a writ of attachment issued in aid of a suit, that the cap- 
tion of the writ and affidavit does not correspond with the title of the suit ; 
that the cause of action set forth in the petition is improperly described in 
the affidavit and writ, are waived by the filing of a plea in the nature of a 
plea in abatement. 

2. No attachment should be dissolved on account of the insufficiency of the 
affidavit, if the plaintiff shail file a good and sufficient affidavit in such 
time and manner as the court may direct. (R. C. 1855, p. 254, § 53.) 

8. If the bond filed by the plaintiff in an attachment suit be insufficient, he 
has a right to file another. (R. C. 1855, p. 242, § 9.) 

4. An attachment issued on the 18th of August, the affidavit and bond, which 
were not dated, were certified by the clerk to have been acknowledged on 
the 18th of August. Held, that, although this was probably a clerical error, 
yet if the affidavit and bond were not formally filed until five days after 

the writ of attachment issued, this would not authorize the quashing of the 

writ. 
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Appeal from Dade Circuit Court. 


This was an action commenced February 26, 1856, in the 
Johnson circuit court, to recover damages for an alleged 
wrongful taking and carrying out of the state and conversion 
of a female slave belonging to the plaintiffs. The calise, as 
originally commenced, was entitled as follows: ‘ Nancy E. 
Henderson, Lucinda N. Henderson, Georgia Ann Henderson, 
minors, by Joseph W. Henderson, curator of the estates of 
said minors, plaintiffs, v. Peter H. B. Drace, defendant.” 
Defendant appeared and answered. Afterwards on the 13th 
day of August, 1856, in vacation, a writ of attachment is- 
sued in the cause. In this writ of attachment, and also in 
the affidavit and bond, the cause is entitled as follows: ‘ Lu- 
cinda M. Henderson, Georgia Ann Henderson, minors, by 
Joseph W. Henderson, curator of the estates of said minors, 
Nancy E. Houx and George Houx, plaintiffs, v. Peter H. B. 
Drace, defendant.” The jurat to the affidavit is as follows: 
‘Subscribed and sworn to this 18th day of August, A. D. 
1856. James McCown, clerk.” An alias writ of attach- 
ment issued August 18, 1856, directed to the sheriff of Jas- 
per county. Under this writ the said sheriff levied upon 
certain property of the defendant. In the original affidavit 
the affiant alleges that plaintiffs have a just demand against 
defendant, after allowing credits, &c., in the sum of $1,050 ; 
that defendant is so indebted for damages, for which an action 
has been brought, for injuries from the commission of a fel- 
ony or misdemeanor; and that he has good reason to believe 
and does believe that defendant is about to remove his prop- 
erty or effects out of the state with the intent to defraud and 
hinder and delay his creditors. At the May term, 1857, of 
the Henry circuit court, to which the cause had been taken 
by change of venue, the defendant Drace appeared and filed 
his plea in the nature of a plea in abatement, putting in 
issue the truth of the affidavit, and the cause was continued 
by consent. Afterwards, at the November term, 1857, of said 
court, the marriage of Nancy C. Henderson with George W. 
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Houx was suggested and said Houx was made a party plain- 
tiff. At the April term, 1860, of the Dade circuit court, to 
which the cause had been taken by change of venue, the 
defendant moved the court to quash the attachment for the 
following reasons: because no sufficient affidavit was filed as 
requiged by law before the issue of the writ of attachment ; 
because no bond was filed before the issue of the writ of at- 
tachment; because the writ does not show any circumstances 
which authorized its issue by the clerk in vacation ; because 
the cause of action set forth in the petition is not for dam- 
ages occasioned by injuries arising from the commission of a 
felony or misdemeanor. This motion the court sustained, 
and released the property attached. 


Johnson & Ballou, for appellants. 


I. The circuit court erred in not permitting plaintiffs to , 
amend the writs of attachment, if they were invalid upon the 
ground alleged in the defendant’s motion to quash, “ that it 
does not appear that said attachments were issued in aid of 
the original suit.” (17 Mo. 405.) The law was complied 
with. The writs were entitled in the cause so far as it could 
be done in the case. Nancy C. Henderson, the wife of 
George W. Houx, had been married to him since the last 
continuance, and it was proper he should have been intro- 
duced in the proceedings as a party, or it might have been 
error. The affidavit for the attachment shows that it was in 
aid of the original suit. The original petition was attached 
to the writs. There is no pretence that there was any other 
petition filed. (R. C. 1855, p. 242.) The court should 
have allowed the writs to be amended. (R. C. 1855, p. 257, 
§ 64, p. 1253; 19 Mo. 141.) The affidavit is sufficient. (R. 
C. 1855, p. 123.) The objection that there was no bond 
filed before the issue of the writs of attachment is no ground 
for quashing the writs, and if it was upon this ground that 
the writs were quashed, it is manifest error, as plaintiff offered 
to give a good bond, and in fact offered one before defendant’s 
motion to quash was sustained. The bond filed was suffi- 














JULY TERM, 1860. 861 





Henderson v. Drace. 





cient. (7 Mo. 458; 16 Mo. 258; 2 Scam. 473; 1 Scam. 
551; 9 Mo. 397.) The filing of the bond with the clerk is 
prima facie evidence that he has approved it. (7 Blackf. 
558, 536.) The question in this case is not whether this is 
a bond or not, but whether it shall be considered a sufficient 
paper or instrument of writing to allow the plaintiff to file 
another upon the ground that it is not sufficient. 


Edwards § Ewing, for respondent. 


I. The court did right in sustaining defendant’s motion to 
quash the writ of attachment. The bond was void. The 
law requires the affidavit and bond to be filed in all cases 
before the writ issues, in original as well as attachments in 
aid. (R. C. 1855, p. 241, § 5, 8,13.) On the 18th of Au- 
gust, 1856, the writ was sued out, and on the 18th of the 
same month, five days thereafter, the affidavit and bond were 
filed. This of itself would be sufficient to quash the writ. 
If the writ can be issued five days before the bond and affi- 
davit are filed, what obligation is there on a plaintiff to file 
a bond at all until forced by motion of the adverse party 
and an order of the court. Even then he is not bound to 
file it; and if he is insolvent and can not give a good bond, 
and in the mean time the defendant should be largely dam- 
aged, what remedy has he? Merely because the plaintiff in 
this case proposed to give a good bond is no excuse for the 
failure to do so in the first instance. If property can be 
attached and parties perhaps subject to heavy damage in one 
case, they can in another; and to have permitted the plain- 
tiffs to file a new bond, or to sue out the writ before the bond 
was filed, would be putting the rights of every one in jeo- 
pardy. The law was made fora purpose. (5 Mo. 18.) The 
bond was a nullity. (Drake on Attachments, § 115, 116, 
121,123.) The writ was irregular upon its face. (R. C. 
1855, p. 248, § 16.) The cause of action is not for dam- 
ages occasioned by injuries arising from the commission of a 
felony or misdemeanor. (3 Ark. 501; 2 Cal. 251; 6 Ark. 
468; 2 Nott & McCord, 125; 1 Hill, 171.) 
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Napton, Judge, delivered the opinion of the court. 


This suit originated in Johnson county, and was removed 
from that county to Henry, and thence to Dade county, where 
it was ultimately disposed of. The writ issued in February, 
1856, and the petition is for damages occasioned by the de- 
fendant’s taking and carrying off a slave alleged to belong to 
the plaintiffs. 

On the 13th of August, 1856, an attachment was issued 
by the clerk of the circuit court of Johnson county in vaca- 
tion, upon an affidavit of Joseph W. Henderson, curator of 
the minor plaintiffs, and the filing of a written contract pur- 
porting to be a statutory bond. This attachment was levied 
on property in Dade county. 

Before the suit had been removed from Johnson county, 
a change occurred in the name of one of the parties plain- 
tiffs, Nancy E. Henderson, by reason of her marriage with 
George Houx, which was brought to the attention of the 
court at the term subsequent to the date of the attachment, 
and the necessary change in the title of the case was for- 
mally entered on the record. Whilst the suit was pending 
in Henry, the defendant put in a plea in abatement, denying 
that the plaintiffs had good reason to believe that he was 
about to remove his property. 

In the circuit court of Dade county, where the case finally 
went, a motion to quash the attachment was made, which 
was sustained, and an order made that the property attached 
should be restored to the persons from whom it had been 
taken by virtue of the attachment. The propriety of this 
judgment is the only question presented by the record. 

The grounds upon which the defendant relied for quashing 
the writ of attachment are, that it is not properly entitled in 
the cause; that there is no sufficient affidavit or bond; and 
that the cause of action specified in the writ and affidavit and 
bond is not the one stated in the petition. When the mo- 
tion was made, the plaintiffs offered to amend the writ and 
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affidavit and to file a new bond, but the amendment was not 
allowed, nor was the bond permitted to be filed. 

There seems to be a clerical error in the date of the ac- 
knowledgment of the affidavit. The attachment issued on 
the 13th of August, and the affidavit and bond, though not 
dated, are certified by the clerk to have been acknowledged 
on the 18th of August, five days after the attachment issued. 
As the writ was returned by the sheriff on the 18th, it is 
quite probable that this discrepancy in the figures is merely 
apparent, and, if real, is at most a clerical error. It is not 
likely that the clerk would issue the writ before the affidavit 
was made and the bond given; but if this was so, and an 
interval of five days did occur between the date of the writ 
and the formal filing of these papers, it is hard to see how 
the error is remedied by quashing the writ. 

Another objection taken was that the caption of the attach- 
ment and affidavit do not correspond with the title of the 
suit. It seems that after the commencement of the suit and 
before the attachment was sued out, one of the female plain- 
tiffs intermarried with George Houx, and the clerk, taking 
notice of the change of name which this change of condi- 
tion produced, made a corresponding change in the title of 
the cause. It is not pretended that any one was misled or 
could have been misled by this, and as the defendant, after 
all this occurred, came in and filed his plea in abatement, 
there was an appearance to the suit under the title which the 
clerk gave it in anticipation of the action of the court. 

It was further objected that the affidavit and writ describe 
the cause of action improperly. The affidavit uses the very 
words of the statute. The affiant makes oath that the plain- 
tiffs have a just demand against the defendant, and specifies 
the amount to which he believes the plaintiffs are entitled 
and alleges the existence of one of the causes allowed by the 
statute for suing out the writ. In addition to this, the affi- 
davit proceeds to describe the nature of the damage which it 
is said the petition complained of, and calls the action one 
for injuries arising from the commission of a felony or mis- 
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demeanor. This is superfluous, and might well have been so 
considered. The petition explained itself sufficiently. No 
harm, however, could result to the defendant from an incor- 
rect statement of its contents in the affidavit or writ of at- 
tachment, and the plea in abatement may be regarded as a 
waiver of the exceptions. Besides, the plaintiffs offered to 
amend, and this is now expressly allowed by the statute. 
(R. C. 1855, p. 254, § 53.) 

The objection to the bond is, that the words “ under seal” 
are omitted in the body of the instrument, although scrawls 
are appended to the names of the persons signing it. Our 
statute provides for a new bond or a sufficient bond when- 
ever objections are discovered to the one first taken. When 
the plaintiffs offer a good bond, it is singular that the dismis- 
sal of the suit for the want of one should be insisted on. If 
security is the object, and the defendant is really desirous of 
trying the case on its merits, the bond offered answers the 
purpose. It is strange that a party should complain of being 
harassed without adequate indemnity against damage, when 
the opposing party comes forward and offers to give all the 
security required. To persist in a motion to annul the whole 
proceedings under such circumstances, would seem to show 
that the object is not security, but a release of the property 
attached, and a consequent discharge from all responsibility 
on his part. The effect of such a course must of course be 
to leave the party complaining without security, when the 
want of it is the only thing complained of. 

The judgment is reversed and the cause remanded ; Judge 
Ewing concurring. Judge Scott absent. 





Tue State, Respondent, v. WILLIAMS, Appellant. 


1. Perjury is, by statute, a felony. An indictment for perjury must charge 
that the act of false swearing was done feloniously. 

2. It is the province of the court, and not of the jury, to determine whether 

the fact sworn to was material in the judicial proceeding in which the per- 

jury is alleged to have been committed. 
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8. In trials for perjury it is improper to instruct the jury that the law pre- 
sumes the declarations of a party against himself to be true, when the ob- 
ject of such an instruction is to make the declarations evidence of the fal- 
sity of the oath. The weight of such declarations is to be determined by 
the jury. Of themselves they are not sufficient to convict one of perjury. 


Appeal from Miller Circuit Court. 


The defendant Williams was indicted at the October term, 
1859, of the Miller circuit court for perjury alleged to have 
been committed by him in delivering his testimony before 
the grand jury at the October term, 1858, of said court, 
touching a charge of forgery preferred against one Charles 
H. Ingram, then undergoing investigation. The matter 
upon which the perjury was assigned was that Williams 
falsely and corruptly swore that Charles H. Ingram had 
falsely counterfeited and forged a promissory note, purport- 
ing to have been executed by J. Y. Williams & Co.; that 
said Ingram was not at the time of signing of said note, and 
never was, a copartner of his; and that he had no authority 
to sign the name of J. Y. Williams to the note. The act of 
false swearing charged was not alleged to have been done 
feloniously. The indictment concludes by charging that the 
defendant did falsely, feloniously, &c., commit wilful and 
corrupt perjury. 

The court, on motion of the circuit attorney, gave the fol- 
lowing instructions among others: “1. If the jury believe 
from the evidence that the defendant appeared and was duly 
sworn as a witness before the grand jury of Miller county, 
at the October term, 1858, of the circuit court within and 
for said county, and that the said defendant gave testimony 
before said grand jury upon a charge of forgery then pend- 
ing before said grand jury against one Charles H. Ingram in 
regard to the execution by said Ingram of the note read in 
evidence ; and that the said defendant did before said grand 
jury depose and swear, among other things, in substance and 
to the effect charged in said indictment, and that said state- 
ments and facts, or the substance and effect of any one of 
said statements and facts, being material to the determina- 
24—VOL. XXX. 
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tion of the issue then pending before said grand jury upon 
said charge of forgery, was wilfully, knowingly and corruptly 
false, the jury must find the defendant guilty, and in that 
case may assess his punishment by imprisonment in the pen- 
itentiary for a period of years not less than two nor more 
than seven. 4. In considering the declarations and admis- 
sions of defendant, the jury must consider them altogether. 
He is entitled to the benefit of what he said for himself, if 
true; as the State is of any thing he said against himself, in 
any conversation proved by the State. What he said against 
himself the law presumes to be true, because against him- 
self ; but what he said for himself the jury are not bound to 
believe because said in a conversation proved by the State ; 
they may believe or disbelieve it, as it is shown to be true or 
false by the evidence in the case.” 

The defendant was found guilty. 


Parsons, for appellant. 


I. It was the province of the court, and not of the jury, to 
determine the materiality of the alleged false matter sworn 
to. The court should have declared to the jury what part of 
the alleged false oath was material to the questions pending 
before the grand jury. The first instruction for the State 
was erroneous. There was no evidence to warrant the se- 
cond and third instructions. The fourth instruction was 
erroneous. The declarations of the defendant, in cases of 
perjury, contrary to what has been charged to be false in the 
indictment, are not presumed to be true. Had they been 
made under oath, they would not have been taken as true 
against the alleged false oath, for the purpose of establishing 
its falsity, without other evidence to show the falsity of the 
statements alleged in the indictment and the truth of the de- 
clarations. (Whar. Am. C. L. 570.) It is a matter for the 
jury exclusively whether the whole or any part of the decla- 
rations of the defendant ought to be credited. (State v. 
Martin, 28 Mo. 580.) The instructions refused should have 
been given. 
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II. The motion in arrest should have been sustained. The 
indictment does not charge that the defendant did feloniously 
swear, depose, &c. 


Knott, (attorney general,) for the State. 


I. The instructions given on motion of the circuit attorney 
contained a correct exposition of the law; the court com- 
mitted no error in giving them. The fourth instruction con- 
tains substantially the doctrine held in the case of The State 
v. Green, 13 Mo. 382. It is simply that the jury, while they 
believe what a party may say against himself, from the strong 
_ presumption that a sane man would not make an admission 
against himself unless it were true, may disbelieve what he 
says in his own favor because the same reason does not exist 
for believing it true. (Rose. Cr. Ev. 87, 55.) This is an 
exact copy of the instruction in the case of The State v. 
Hays, 23 Mo. 319.) The court properly refused the instruc- 
tions asked for defendant. The indictment is sufficient. 
The word “ feloniously” is inserted so as to give color to the 
offence. There is no defect that can prejudice the defen- 
dant. 


Scott, Judge, delivered the opinion of the court. 


Perjury by our laws is made a felony, though not one at 
common law. The indictment in this case does not charge 
that the act of false swearing was done feloniously. It is 
well settled that in all indictments for a felony the act must 
be charged to have been done feloniously. The omission 
of that word in this indictment renders the judgment fatally 
defective. 

The court, and not the jury, must determine whether the 
fact sworn to was material in the judicial proceeding in 
which the perjury is alleged to have been committed. The 
instruction therefore which submitted this question to the 
jury was erroneous. 

In trials for perjury it is not proper to instruct the jury 
that the law presumes the declarations of a party against 
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himself to be true, when the object of such an instruction is 
to make the declarations evidence of the falsity of the oath. 
Such declarations are admissible, and their weight is to be 
determined by the jury. But of themselves they are not 
sufficient to convict one of the crime of perjury. Even 
when the defendant has made two distinct statements under 
oath, one directly the reverse of the other, it is not enough 
to produce the one in evidence to prove the other to be false. 
(Whar. Cr. Law, 761.) If the declarations of the party are 
presumed to be true, then the burden of proving the defen- 
dant’s guilt is removed from the State, and he is required to 
prove his innocence. 
Judgment reversed. The other judges concur. 


THE Stare, Plaintiff in Error, v. Terry, Defendant in Error. 


1. In an indictment for perjury, the false swearing must be charged to have 
been done feloniously. 

2. Grand jurors may indict on their own information or knowledge; they 
may indict a person for perjury in testifying before themselves. 

8. A person may commit perjury by falsely swearing, before a grand jury, 
that he did not know of any person who had, within twelve months, bet 
any money or property upon any game of cards in the county. 


Error to Cole Circuit Court. 


The defendant Terry was indicted for perjury charged to 
have been committed before the grand jury then sitting. 
The indictment recited the names of the grand jurors; that 
they were regularly empannelled and sworn and charged, 
&c.; that Robert V. Glover was appointed foreman, and as 
such was legally authorized to administer oaths to witnesses ; 
that defendant was subpoenaed, appeared and was duly sworn 
by said foreman as a witness; that it became and was a mate- 
rial question whether any person within the twelve months 
then last past, in the county of Cole, had bet any money or 
property upon any gaming table, bank, cards, or other device 
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prohibited by law; “ that said Henry Terry, being so sworn 
as aforesaid, contriving and intending to prevent the due 
course of justice, did then and there knowingly, falsely, wil- 
fully and corruptly, state, depose, and swear before said grand 
jury, (so sworn as aforesaid to inquire as aforesaid,) amongst 
other things, in substance and to the effect following, that is 
to say, that he, the said Henry, did not know of any person 
who had bet any money or property upon any game of cards 
within Cole county, and within the twelve months then last 
passed ; and that he, the said Henry Terry, had seen no per- 
son or persons within the twelve months then last past, and 
in Cole county, bet any money or property at or upon any 
game played at or by means of cards or any other gaming 
device ; and that he, the said Henry Terry, had no know- 
ledge whatever that the law prohibiting gaming and playing 
at cards for money or property had been violated by any per- 
son at all,’ &c. The indictment then proceeds to charge 
acts of gaming of which the defendant had knowledge, and 
closes by charging that Terry wilfully and corruptly did com- 
mit wilful and corrupt perjury. 
This indictment was quashed on motion of defendant. 


Knott, (attorney general,) for the State. 


J. Grand juries may institute prosecutions on their own 
motion. The action of grand juries is not limited in this 
state to cases where the accused has been recognized or com- 
mitted, nor is it essential to the validity of an indictment 
that the grand jury should make a formal presentment of the 
matter in court before finding the bill. There are hundreds 
of violations of the criminal code that, for want of a pros- 
ecutor to bring them to notice, would be indulged in with 
perfect impunity, had not the grand jury the power, and in- 
deed were they not bound by their oath, to inquire into them 
and institute proceedings for them on their own motion. 
(See State v. Wolcott, 21 Conn. 272; State v. Ward, 2 Mo. 
98, 120; 12 Mo. 406; R. C. 1855, p. 1172; 1 Opinions of 
Att’y Gen’ls, 22.) They may find indictments for offences 
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committed in their immediate presence. Suppose a witness 
under examination before the grand jury should murder the 
circuit attorney in their presence; where would be the im- 
propriety of waiting for the empannelling of another grand 
jury before an indictment can be fonnd? It is not necessary 
that there should be a formal presentment before the find- 
ing of the bill. The almost universal practice of this State 
is against such formal presentment. 

ll. The grand jury had a right to ask the general ques- 
tion, whether defendant had seen any person bet any money, 
&c. He was bound to answer it. (State v. Ward, 2 Mo. 
120.) It was a material question. 

III. The word “ feloniously” is left out of the indictment. 
This will invalidate it, under former decisions. As that 
point was not raised in the court below, the court is respect- 
fully asked to pass upon and settle the points raised in the 
motion to quash. 


Gardenhire, for defendant in error. 


I. A prosecutor, or complainant, or witness on the part of 
the prosecution, is not a competent grand juror, and either 
is good ground of challenge to the array. (R. C. 1855, p. 
1167, § 2,3.) The same grand jury before whom a perjury 
has been committed can not find an indictment for it, with- 
out doing it on their own testimony. It is a secret tribunal, 
and no one but themselves is permitted to hear the testimo- 
ny; and they are not allowed to disclose it, except when law- 
fully to testify as a witness in relation thereto. A witness 
certainly would not be a competent juror on the final trial, 
and the reason rendering him incompetent applies with equal 
force to the grand jury. The whole spirit of the criminal 
law is against indicting or trying a party by juries thus con- 
stituted. 

II. The matter sworn to is not sufficient to support an as- 
signment of perjury. The witness ought to have been ques- 
tioned as to the violation of law by some particular person, 
otherwise the inquiry included every man in the county, 
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the grand jury included. Under the law, was it a material 
question whether every man in the county was innocent of 
playing cards, or some one of them guilty? For the defen- 
dant, it is insisted that there could be no such material ques- 
tion; that the defendant could not be compelled to answer ; 
that if wrongfully compelled, perjury could not be assigned 
upon his answer; and that having answered voluntarily, 
there can be no better foundation for an assignment of per- 
jury than if forced. 

III. Perjury is a felony, and the indictment does not 
charge that the defendant feloniously swore falsely. The 
judgment must therefore be affirmed. 


Scorr, Judge, delivered the opinion of the court. 


This was an indictment for perjury. The false swearing 
was not alleged to have been done feloniously. In all indict- 
ments for a felony, it is necessary to charge the criminal act 
to have been done feloniously. Perjury is a felony by our 
laws, though not so at common law. The indictment was 
properly quashed. 

It was urged by the defendant that, as a prosecutor, or 
complainant, or witness on the part of the State, could not be 
a competent grand juror, (R. C. 1855, p. 1167, § 2 & 3,) 
that the grand jury before which a perjury is committed by 
a witness could not indict such witness for the crime. In 
answer to this objection, we may cite the twenty-second sec- 
tion of the third article of the act concerning practice in 
criminal cases, (R. C. 1855, p. 1170,) which provides that 
no indictment for any trespass against the person or property 
of another, not amounting to felony, &c., shall be preferred 
unless the name of a prosecutor is endorsed as such thereon, 
except when the same is preferred upon the information or 
knowledge of two or more of the grand jury. This is suffi- 
cient to show that, under our code, grand jurors may indict 
on their own information. 

It was further urged that the question put to the witness 
was so general that no assignment of perjury could be made 
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on an answer to it. The question in substance was, whether 
the witness knew that any person within the last year in Cole 
county had violated the laws against gaming by betting upon 
any gaming table, bank, cards, or other device prohibited by 
law. It was decided in the case of The State v. Ward, 2 
Mo. 120, that such a question might be asked a witness by 
the grand jury. 
Affirmed.- The other judges concur. 


Burton, Defendant in Error, v. Norra Missouri RaILroapD, 
Plaintiff in Error. 


1. If horses or animals are killed or injured by the cars, locomotives or other 
carriages used on a railroad, and the accident does not occur at a crossing 
of a highway or on a portion of the road enclosed by a fence, the railroad 
company will be liable for such injury, under the fifth section of the act 
approved December 12, 1855, (R. C. 1855, p. 649,) irrespective of any 
question of negligence, unskilfulness or misconduct on the part of the offi- 
cers, servants, or agents of such company. 

2. This liability extends to railroad companies, whether the fifty-second 
section of the general railroad act (R. C. 1855, p. 437) applies to such road 
or not. 


Error to Macon Circuit Court. 


The plaintiff seeks in this action to recover damages for 
the loss of two horses caused by their being run over by the 
cars of the defendant, the North Missouri Railroad Company. 
The plaintiff alleges in his petition that the.accident occur- 
red at a place where the road was not enclosed by a lawful 
fence; that it did not occur at a crossing of a public high- 
way. The evidence adduced showed that at the place where 
the accident occurred the road was not enclosed by a fence. 
It was near a crossing of a state road, about seventy or eighty 
feet beyond it. The court refused declarations of law asked 
by the defendant, basing the liability of the latter on the issue 
of negligence. 

The court found for plaintiff. 
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Carr, for plaintiff in error. 


I. The court erred in overruling the demurrer to the 
amended petition. The petition is designed to be drawn in 
such a manner as to comprehend parts of two different stat- 
utes. (R. C. 1855, p. —, ch. 39, § 52; id. ch. 51, § 5.) 
It fails in comprehending either. It should follow the lan- 
guage of the statute and conclude against the form of the 
statute. (8 Mo. 350; 17 Mo. 875.) It is not averred that 
the horses were crippled through the negligence, unskil- 
fulness or misconduct of the officers, &c., of the company. 
It is not shown that where the crippling was done was in a 
part of the road passing through enclosed fields, so as to 
bring it within the purview of the fifty-second section of the 
general railroad act. It is not a petition for trespass at com- 
mon law. (See 29 Me. 167; 28 Mo. 30, 835.) The said 
fifty-second section is only applicable to companies formed 
under said act, not to the defendant. 

II. The court erred in refusing the declarations of law 
asked on behalf of defendant. They were applicable to the 
facts in evidence. The fifth section merely shifts the bur- 
den of proving negligence. The railroad company may show 
that there was no negligence, unskilfulness, or misconduct. 
The company could not fence at this crossing of the state 
road, and thus keep out stock. (6 Indiana, 141; 8 id. 402.) 
The court erred in finding a general verdict. The issues 
should have been specially found. (Ewing v. Seaton, 17 
Mo. 465; 6 Mo. 50; 9 Mo. 624.) There was no evidence 
of the amount of damages sustained. 


Ryland and Prewitt, for defendant in error. 


I. The declaration is sufficient. It would have heen suff- 
cient to charge that defendant injured plaintiff’s horses by 
running over them with the cars and giving the value of the 
horses and the injury. That would be a good declaration in 
case of trespass under our old practice. The statute only 
changes the proof necessary for plaintiff to recover, with a 
proviso that the section shall not apply to certain cases. (R. 
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C. 1855, p. 49, § 5.) Now the petition goes on and nega- 
tives these exceptions, which was more particular than was 
necessary, except in indictments charging crimes created by 
a statute, where the books say that if it is in the same sec- 
tion it must be negatived, but if in another following that 
one, the defendant must plead the exception. 

II. The instructions asked by defendant were all given as 
appears by the mark on the margin of each one, at least all 
that are in the record were given and are so marked on the 
margin. It devolves on the plaintiff in error to show beyond 
equivocation, that the matters assigned by him as error, and 
of which he complains, were ruled against him in the lower 
court. All the instructions asked ought to have been refused. 
Not one contains all the qualifications of care and diligence 
required by the law to discharge defendant. (Gorman v. 
Pacific Railroad Co., 26 Mo. 441; R. C. 1855, p. 649, § 5.) 
The statute is repealed requiring a judge to find a special 
verdict. 


Napton, Judge, delivered the opinion of the court. 


The fifth section of the statute concerning damages in the 
revised code of 1855 provides that “when any animal or 
animals shall be killed or injured by the cars, locomotive, or 
other carriages used on any railroad in this state, the owner 
of such animal or animals may recover the value thereof in 
an action against the company or corporation running such 
railroad, without any proof of negligence, unskilfulness or 
misconduct on the part of the officers, servants or agents of 
the company ; but this section shall not apply to any acci- 
dent occurring on any portion of such road that may be 
enclosed by a lawful fence, or in the crossing of any public 
highway.” (R. C. 1855, p. 649.) 

The fifty-second section of the general railroad law de- 
clares “that every corporation formed under this act shall 
erect and maintain fences on the side of their road where 
the same passes through enclosed fields, of the height and 
strength of a division fence required by law, with openings 
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or gates or bars therein and farm crossings of the road, for 
the use of proprietors of lands adjoining such railroad ; and 
also construct and maintain cattle-guards at all road cross- 
ings, suitable and sufficient to prevent cattle and animalg 
from getting on to said railroad. Until such fences and 
cattle-guards shall be duly made, the corporation and its 
agents shall be liable for all damages which shall be done by 
their agents or engines to cattle, horses, &c., thereon; and 
after such fences and guards shall be duly made and main- 
tained, the corporation shall not be liable for such damages 
unless negligently or wilfully done.” (R. C. 1855, p. 437.) 

By the fifth section above referred to, the railroad com- 
pany is made responsible for injuries to horses or cattle, 
without regard to the question of diligence or negligence, 
unless the injury occurs in enclosed fields or at a road- 
crossing. The fifty-second section of the general railroad 
law makes the same provision in relation to all corporations 
affected by that law, and also furnishes an explanation of the 
object of the legislature. The railroad companies are re- 
quired to fence up their roads, where they pass through en- 
closed fields, and to construct cattle-guards where they cross 
the public highway. When this is done they are not respon- 
sible for accidents; there must be negligence or misconduct 
on the part of their agents to make them responsible for in- 
juries to cattle or other animals. 

This suit is brought under the fifth section of the act con- 
cerning damages. The injury is described and it is averred 
that it occurred on a portion of the road not enclosed, and 
that it did not happen at a road-crossing. This, in our opin- 
ion, was sufficient. It was not necessary to aver negligence. 

It is not material whether the fifty-second section of the 
general railroad law applies to the North Missouri Railroad 
Company or not. The inquiry presented in this case is not 
whether the company was bound to construct cattle-guards 
and put up fences, but whether in fact the injury happened 
where such cattle-guards and fences had been made. The 
company may be at liberty to omit these precautions against 
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accidents, if they prefer to take the risk rather than encoun- 
ter the expense. The statute is positive that they must pay 
all damages when they fail to use these precautions, without 
‘any question as to whose fault may have led to the accident. 
If they enclose their road with fences or cattle-guards, so as 
to prevent stock from getting on the road, the law does not 
hold them paponpiite, except in cases of negligence or wan- 
ton injuries. 

It will be seen that the instructions asked in this case had 
no application whatever to the case charged or pore and 
were therefore properly refused. 

Judgment affirmed. The other judges concur. 


——_+s20e+—_—_ 


Tue State, Respondent, v. PEMBERTON, Appellant. 


against the peace and dignity of the state.” 

2. The concluding clause of the twenty-seventlf section of the fourth article of 
the act regulating proceedings in criminal cases, (R. C. 1855, p. 1176, § 27,) 
providing that no indictment shall be deemed invalid, nor the trial, judg- 
ment or other proceedings thereon be stayed, arrested or in any manner 
affected, “for any other defect or imperfection which does not tend to the 
prejudice of the substantial rights of the defendant upon the merits,” should, 
at least, be limited in its application to imperfections of the class previously 
enumerated in said section. 

8. An indictment for murder, after charging an assault by the accused upon 
one H. D. and the felonious infliction of a mortal wound upon the latter by 
stabbing with a knife, whereof the said H. D. died, concluded as follows : 
“‘ And so the jurors aforesaid, upon their oaths aforesaid, do say that the 
said C. H. P., in manner and form and by the means aforesaid, feloniously, 
wilfully, maliciously, deliberately, premeditatedly, on purpose, and of his 
malice aforethought, did kil] and murder; contrary to the form of the stat- 
ute, and against the peace and dignity of the state. Held, that the indict- 
ment was bad, inasmuch as it did not designate the person murdered. 


1. An indictment is rendered bad by reason ' the omission of the words: 


Appeal from Benton Circuit Court. 


This was an indictment against Charles H. Pemberton for 
murder. The first count did not conclude “ against the form 
of the statute, and the peace and dignity of the state.” The 
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second count of the indictment, after charging a felonious, 
premeditated and malicious assault by Charles H. Pemberton 
upon one Hezekiah Depew, and a felonious, premeditated 
and malicious wounding of the latter, mortally, by stabbing 
with a knife, whereof said Depew died, proceeded as follows: 
“And so the jurors aforesaid, upon their oaths aforesaid, do 
say that the said Charles H. Pemberton, in manner and form 
and by the means aforesaid, feloniously, wilfully, malicious- 
ly, deliberately, premeditatedly, on purpose, and of his mal- 
ice aforethought, did kill and murder; contrary to the form 
of the statute, and against the peace and dignity of the state.” 
Upon this indictment the defendant was found guilty of 
murder in the first degree. It is deemed unnecessary to set 
forth the evidence, or the instructions given or refused. 


Johnson & Ballou, for appellant. 


I. The indictment is wholly insufficient. The first count 
does not conclude “against the peace and dignity of the 
state.” (State v. Lopez, 19 Mo. 254; Const. of Mo. art. 5, 
§ 19.) The second count is bad. It does not allege whom 
the defendant killed and murdered in the conclusion. (Dias 
v. State, 7 Black. 20.) Defendant could not be lawfully 
convicted on it of murder. (Whart. C. L. 490; 3 Chitty, 
C. L. 750, 759, 766; Whar. on Hom. 276; 1 Arch. ©. P. 
92; State v. Lester, 9 Mo. 666.) The court erred in giving 
and refusing instructions. The verdict is unwarranted by 
the testimony. 


Knott, (attorney general,) for the State. 


I. The second count is sufficient to sustain the judgment 
of conviction. It may be true that it would not have been 
a good indictment at common law. (Dias v. State, 7 Blackf. 
20.) The defect—omission of the name of the deceased— 
did not tend to the prejudice of the substantial rights of the 
defendant upon the merits. It should not authorize an ar- 
rest of judgment. (R. C. 1855, p. 1177, § 27.) The court 
did not err in giving or refusing instructions. (18 Mo. 419, 
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435 ; State v. Neuslien, 25 Mo. 111; 20 Mo. 58; 8 Humph. 
671; 1 Ired. 354; 3 Ired. 424; 1 Ashm. 289; 9 Mo. 271; 
16 Mo. 891; 19 Mo. 241; 2 Rob. 790; 2 Grat. 594; 3 id. 
095; 6 id. 728; 12 Gratt. 729; 3 Humph. 304; 5 Yerg. 
151; 4 Pike, 88; 2 English, 174.) 


NaptTon, Judge, delivered the opinion of the court. | 


The first count in this indictment is bad, under the de- 
cision of this court, by reason of the omission of the words 
“against the peace and dignity of the state.” (State v. 
Lopez, 19 Mo. 254.) 

The second count is conceded by the attorney general to 
be bad at the common law, in consequence of the omission 
of the technical word “ murder,” or rather the omission of 
the name of the deceased, in the allegation that “so the 
jurors aforesaid do say that the said Charles H. Pemberton, 
in manner and form aforesaid, feloniously, wilfully, mali- 
ciously, deliberately, premeditatedly, on purpose, and of his 
malice aforesaid, did kill and murder.” This is equivalent 
to an entire omission of the allegation ; and the authorities 
are uniform that such an indictment is bad. (Dean v. The 
State, 7 Black. 20, and cases there cited.) 

It is contended, however, that our statute, which provides 
that a judgment in a criminal case shall not be arrested or 
affected for any defect or imperfection which does not tend 
to the prejudice of the substantial rights of the defendant, 
upon the merits, has changed the law in this respect. (2 R. 
C. 1855, p. 1177.) 

The section of the statute in which this provision occurs 
commences by enumerating a great number of trivial defects, 
such as the omission of defendant’s title, the words “ with 
force and arms,” the time when the offence was committed, 
a proper venue, &c., and then concludes with the general 
clause above referred to, which cures all other defects or im- 
perfections not tending to the defendant’s prejudice. 

Whether the general clause is to be interpreted as extend- 
ing the operation of the specific provisions which precede it, 
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is not necessary to be decided here. We think, upon every 
safe rule of construction, that it should at all events be lim- 
ited to imperfections of the class or character previously 
enumerated. To give it a more extensive meaning would be 
to render all the specifications in the same section useless. 

It is obvious that the charge of murder by the technical 
term or word of art does not belong to the class of technical- 
ities to which belong all the enumerated formal allegations 
whose omission is cured. The omission of the word ‘ felo- 
niously”’ in an indictment for felony has always been held 
fatal by this court, as well since as before the passage of this 
act; but the word “ feloniously” is a mere term of art, as 
much so as the word “ murder,”’ and its omission has no 
more tendency to prejudice the accused than the omission of 
the word “ murder.” 

If the design of our legislature had been to change the 
entire system of criminal pleading, they undoubtedly would 
have supplied a substitute for the one abolished. They have 
done so in civil proceedings, but in criminal proceedings 
changes, when made, have been specific. The ancient forms 
of proceeding have been retained, with specific modifications ; 
and it is only from the clause we are now called upon to con- 
strue that any inference can be drawn of a design on the part 
of the legislature to abolish the entire system of criminal 
pleading. To give so liberal and latitudinous a construction 
to this clause, would undoubtedly destroy many if not all of 
the forms which have been hitherto observed. It would be, 
in truth, to put civil and criminal proceedings on the same 
footing, and allow the prosecution to make, as in civil pro- 
ceedings, “a plain and concise statement of the fact” consti- 
tuting the offence, without regard to mere technical phrases 
and forms. 

This court does not feel warranted in giving such a con- 
struction to an isolated clause of a statute, the general tenor 
of which is sufficient to show that no such sweeping and rad- 
ical charges were designed. 

In accordance, then, with all the precedents, we think this 
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indictment bad, and there must, therefore, be a new trial 
granted. 

The instructions given by the court have been examined, 
and are believed to be substantially correct. 

As there must be a new trial, we refrain from any com- 
ment on the evidence. 

Judgment reversed and cause remanded; Judge Ewing 
concurs. Judge Scott absent. 


SmirH, TRUSTEE, Respondent, v. Hurcnines, Appellant. 


1. The fourth section of the act concerning fraudulent conveyances, (R. C. 
1845, p. 526; R. C. 1855, p. 803,) making conveyances of chattels void as to 
creditors and purchasers unless accompanied by possession in the grantee or 
unless duly recorded, as there directed, has no extra territorial operation ; 
it does not apply to deeds made in another state, where all the parties to 
them and the property conveyed by them are located at the date of their 
execution. If the deed is valid by the law of the place where made, it is 
valid in this state. 

2. Whether leading questions may be put to witnesses testifying in a cause is 
discretionary with the court; so also whether the answers to leading ques- 
tions in depositions shall be received. 


Appeal from Ray Circuit Court. 


In the year 1846, John S. Bright, then living in Mercer 
county, Kentucky, executed a deed conveying, together with 
other property, a slave named Fanny to Harold F. Smith, 
also a resident of Kentucky, in trust for the wife and chil- 
dren of the said Bright. The said slave was to be held by 
said trustee for the use and benefit of the said wife and chil- 
dren, the trustee being directed to dispose of, sell and con- 
trol said slave and other property according to the written 
directions of the wife, she never taking absolutely more than 
a child’s part. This deed was recorded in Mercer county, 
Kentucky, on the day of its date. After the execution of 
said deed the said slave Fanny gave birth, in Kentucky, to a 
boy named Ben, the slave in controversy. In 1850, the said 
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Bright with his family moved to and settled in Ray county, 
Missouri, bringing said slave Fanny and the boy Ben along 
with him. On the 15th of August, 1854, Bright and his 
wife Louisa J. Bright, joined in a bill of sale under seal of 
said boy Ben to Hovey Hutchings. The deed of trust, made 
in 1846 to Smith as trustee, was not recorded in Ray county 
until December 18, 1854. From the date of said deed of 
trust to the date of said bill of sale to Hutchings, Bright was 
in possession, in Kentucky and Missouri, of said slave Fan- 
ny, and of the boy Ben after his birth. Said Bright has 
since died. 

This action is brought by the said Smith, as trustee for the 
widow and children of said Bright, against the said Hutch- 
ings, to recover possession of said boy Ben. 

At the trial the defendant objected to the reading of the 
answers to certain leading questions contained in depositions 
read by plaintiff. The court permitted the questions and 
answers to be read. 

The court refused all the instructions asked by both plain- 
tiff and defendant, and of its own motion gave the following : 
“1. The deed of trust read in evidence vested in Harold F. 
Smith, as trustee for Mrs. Louisa J. Bright, wife of John S. 
Bright, and their child, the title to the negro slave Fanny 
mentioned in said deed of trust; and the other children of 
the said John S. Bright and Louisa J. Bright, born after the 
execution of the said deed of trust, became beneficially in- 
terested with their mother and the first mentioned child, as 
they were severally born, in the said slave Fanny. 2. If the 
said deed of trust was executed in the county of Mercer, in 
the state of Kentucky, and was recorded in the office of the 
recorder of said county in Kentucky, while the said benefi- 
ciaries resided in said county, and while the trust property 
was in said county and state, the subsequent removal of 
Bright and his family with the trust property to the county 
of Ray, in the state of Missouri, and the failure to have the 
said deed of trust recorded in the office of the recorder of 
the county of Ray, in the state of Missouri, would not affect 
25—vVOL. XXX. 
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the title acquired by the deed of trust. 3. If the jury find 
that the negro slave Ben sued for was the child of the said 
slave Fanny and that he was born while Fanny was so held 
in trust, then the title to Ben vested in the trustee for the 
persons beneficially interested under said deed of trust. 4. 
According to the provisions of the deed of trust, Louisa J. 
Bright, wife of John S. Bright, had an interest equal to a 
child’s part in the trust property, and she had the right un- 
der said deed of trust to dispose of her said interest, but she 
could not by any act of hers, without the intervention of the 
trustee, affect the interests of her children. 5. The bill of 
sale read in evidence executed by John S. Bright and Louisa 
J. Bright his wife, bars the title to one undivided fifth part 
of the slave Ben owned by Louisa J. Bright, and leaves the 
interests of the other parties as they stood before the exe- 
cution of the said bill of sale. 6. If the jury find for the 
plaintiff, they will find four-fifths of the value of the said 
slave Ben at the commencement of the suit, with interest 
at six per cent. per annum to this time, to be recovered by 
the trustee for the use of the children of John S. Bright and 
Louisa J. Bright.” 


Ryland & Son, for appellant. 


I. The court erred in refusing to suppress the leading ques- 
tions and the answers thereto in the depositions read in evi- 
dence. The questions were clearly leading. (1 Greenl. 
Ev. § 424; 1 Stark. 150; 1 Phill. Ev. 268; 4 Wend. 229.) 
The cases of Glasgow v. Ridgley, 11 Mo. 34, and Walsh v. 
Agnew, 12 Mo. 530, no longer afford any rule of action on 
this subject. (CR. C. 1855, p. 659, § 30.) The court ought 
to have given the instructions asked in behalf of defendant. 
The sale of the negro by Bright was sanctioned by Mrs. 
Bright, the cestui que trust. Plaintiff did not file the deed 
of trust for record in Ray county until more than four years 
after the negro was brought to this state. The sale ought to 
be effectual to pass the title to defendant. This deed of 
trust should have been recorded in the county in which the 
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property was placed. This not having been done, and the 
possessor having sold the property to an innocent purchaser, 
the title passed. The instructions given were erroneous. 


NapTon, Judge, delivered the opinion of the court. 


We are not called upon in this case to express any opinion 
in relation to so much of the instruction given by the circuit 
court upon the trial as relates to the title of Mrs. Bright. 
The instruction declared that Mrs. Bright parted with her 
interest in the slave sued for by joining in the bill of sale, 
and as the judgment is acquiesced in by the party represent- 
ing her interest, the propriety of the direction is not a mat- 
ter for our consideration. 

But it is insisted by the party complaining that the instruc- 
tion should have further declared that the sale by the hus- 
band passed the title of the children, or that their title was 
lost by the failure of the trustee to record the deed in Ray 
county. 

This subject has been so often before this court that it is 
not necessary to go into any detailed examination of it here. 
The fourth section of the act concerning fraudulent convey- 
ances was not designed to have any extra territorial opera- 
tion. It does not apply to deeds made in Kentucky or Vir- 
ginia, where all the parties to them, and the property con- 
veyed by them, are located at the date of their execution. 
When the title passes by the law of the country where the 
deed is made, and where the property is and the parties re- 
side, itis good everywhere else, upon every principle of in- 
ternational comity, unless the policy of the state, to which 
the property is brought and where the controversy arises, 
should induce a different rule. Our legislature has not 
thought proper to change or modify this general principle ; 
and although experience may show that many frauds are 
committed for want of such enactments, it may be doubted 
whether the protection furnished to purchasers by such a law 
would not be more than counterbalanced by the gross injus- 
tice done to defenceless women and children. The rule of 
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caveat emptor is the well established and generally known 
principle of the common law, yet it occasionally works in- 
justice in other cases besides the class we are now speaking 
of. When a man is willing to defraud his wife and children 
by undertaking to sell property which he knows is theirs and 
to which he is conscious he has no title, there must be reck- 
lessness, improvidence, or want of honesty, or all combined ; 
and this character will usually show itself in other acts, so 
that the purchaser who deals with such a person ought to be 
on his guard. If the vendor is a stranger to the vendee, 
there is the greater necessity of watchfulness on the part of 
the buyer. The exercise of ordinary diligence will usually 
lead to some suspicions of the truth. Here, the defendant, 
purchasing a negro boy from Bright, in whom he alleges was 
the sole title, requires the wife to join in the bill of sale. 
This circumstance shows that the wife was believed to have 
an interest, and that was sufficient to put the purchaser upon 
inquiry. 

In relation to the leading questions found in the deposi- 
tions, we do not consider that the court was bound to sup- 
press the answers, for this reason alone. The form in which 
questions to witnesses are put must be regulated by the 
court which tries the case, and whether the answers shall be 
received when in the form of depositions is a matter of dis- 
cretion. It is not a matter upon which error can be assigned. 
We do not understand the thirtieth section of the act con- 
cerning depositions in the revised code of 1855, (p. 659,) as 
intended to change this practice, and overturn the decisions 
of this court in the cases of Glasgow v. Ridgley, 11 Mo. 34, 
and Walsh v. Agnew, 12 Mo. 520. 

With the concurrence of the other judges, the judgment 
is affirmed. 
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Tue Strate, Plaintiff in Error, v. PatMer, Defendant in 
Error. 


1. Where a person is indicted for a felonious assault and is acquitted, the ac- 
quittal is a bar to any further proceedings ; an appeal can not be prosecuted 
to the supreme court by the State. 


Error to Newton Circuit Court. 
Knott, (attorney general,) for the State. 
Ewinc, Judge, delivered the opinion of the court. 


The defendant was indicted for a felonious assault, and 
upon a plea of not guilty was tried and acquitted. On the 
trial the court, on the objection of the defendant, excluded 
certain evidence offered by the State, to which the circuit 
attorney excepted, and no testimony being introduced, the 
jury rendered a verdict of acquittal. The circuit attorney 
brings the case here by writ of error. 

The acquittal of the defendant is a bar to any subsequent 
trial, and protects him against any further proceedings—the 
offence charged being one for which, if convicted, he would 
be restrained of his liberty. (Const. of Mo. art. 13, § 10; 
State v. Spear, 6 Mo. 645.) 

The judgment is affirmed; the other judges concurring. 


Ross, Appellant, v. Barker, Respondent. 


1. The failure of the vendee of a chattel to return or offer to return the same 
is no bar to an action by such vendee against the vendor on an express 
warranty of soundness. 


Appeal from Newton Circuit Court. 


Knott §& Hough, for appellant. 


I. The court below erred in instructing the jury that, ad- 
mitting all the testimony to be true, they are not entitled 
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to recover ; because plaintiff has failed to prove an offer to 
rescind the contract by returning or offering to return the 
negro girl Celia, mentioned in plaintiff’s petition before the 
commencement of this suit. It is now well settled that a 
failure on the part of the vendee to return the thing pur- 
chased is no bar to his right of recovery for breach of war- 
ranty, though it may be a limitation upon the measure of 
damages. (1 Pars. on Contr. 473; 2 id. 486; Add. on Contr. 
272.) In this case the court instructed the jury that a fail- 
ure to-return the slave was an absolute bar to the plaintiff’s 
right to recover. (Stearns v. McCullough, 18 Mo. 414.) 


Edwards & Ewing, for respondent. 


I. The court did right in giving the instruction asked by 
the defendant. The plaintiff should have returned or offered 
to return the negro in a reasonable time after ascertaining 
that she was not sound. (1 Pars. on Contr. 474, 475; 1 
Carr. & Pay. 15; Milner v. Tucker, 2 id. 514; Percival v. 
Blake, 3 id. 407; Cush v. Giles, 4 Esp. 95: Grinalidi v. 
White, 1 Stark. 257 ; Groning v. Mendham, 1 id. 477; Hop- 
kins v. Appleby, 14 Conn. 411.) 


NaPTon, Judge, delivered the opinion of the court. 


This suit was for a breach of warranty of soundness in 
the sale of a slave, and upon the trial the court instructed 
the jury that the plaintiff could not recover, because there 
had been no offer to return the slave. 

Where there was a breach of an express warranty, or a 
fraudulent and false representation, the liability of the ven- 
dor is not defeated by a failure on the part of the vendee to 
return or offer to return the property. This circumstance 
may affect the measure of damages, but is no bar to the ac- 
tion. (Fielder v. Starkie, 1 H. Black. 19.) The case of 
Stearns v. McCullough, 18 Mo. 414, decided by this court, 
recognizes this rule. 

The judgment will be reversed and the case remanded ; 
Judge Ewing concurs. Judge Scott absent. 
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Daviess County, Respondent, v. Frame ef al., Appellants. 
1. Judgment affirmed. 


Gardenhire, for appellants. 
Knott, (attorney general,) for the County. 


Napton, Judge, delivered the opinion of the court. 


The record in this case presents no point of law for review. 
The case was submitted to the court without instructions ; 
and no error is assigned except the refusal of the court to 
grant a new trial. 

The judgment is affirmed ; the other judges concur. 





KaurMan, Respondent, v. Hamm e¢ al., Appellants. 


1. A promissory note given on Sunday for an antecedent debt is valid and 
binding. (R. C. 1855, p. —.) 


Appeal from Daviess Circuit Court. 


This was an action on a promissory note. The note was 
given to plaintiff for a bill of groceries previously sold by 
him to the defendant Hamm. The plaintiff was a grocer in 
the city of Weston. The note was executed and delivered 
by the defendants to an agent of plaintiff on Sunday. It 
was dated back the preceding Saturday. The court refused 
the following declaration asked by the defendants: ‘If the 
note sued on in this cause was signed by the defendants on 
the first day of the week commonly called Sunday, and was 
also on the same Sunday delivered by the defendants to the 
plaintiff’s agent; and if said note was taken by plaintiff’s 
agent in the transaction of business pertaining or relating to 
the ordinary occupation of plaintiff, then said note is void 
and plaintiff can not recover in this action.” 

The court found for plaintiff. 
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Shambaugh, for appellants. 


I. The first declaration of law asked by defendants should 
have been given. The note being signed and delivered on 
Sunday, it is void. It was executed in violation of the stat- 
ute prohibiting labor on Sunday. (See 6 Watts, 231; 18 
Verm. 379; 10 Ala. 566; 2 Dougl. 73; 26 Maine, 464; 7 
Blachf. 479; 9 N. H. 500; 19 Verm. 358; 6 id. 219; 2 
Miles, 402; 12 Metc. 24; 10 Metc. 363; 14 Wend. 248.) 
The execution of the note does not come within the excep- 
tions named in the statute. Though the note is void, the 
original debt may still be enforced. Our statute prohibits 
all kinds of work. The delivery to plaintiff’s agent on Sun- 
day was a delivery to plaintiff on that day. The evidence 
showing that the note was executed on a day different from 
its date was admissible. (1 Greenl. Ev. § 285; 2 Stark. 
Ev. 787.) 


Vories & Vories, for respondent. 


I. The note was valid although executed on Sunday. 
(See 10 Mass. 312; 8 Cow. 27; 13 Wend. 425.) The note 
was given for a debt fairly contracted. 


Napton, Judge, delivered the opinion of the court. 


The only question in this case is whether a note for an 
antecedent debt given on Sunday is void. 

Our statute makes it a misdemeanor for a person to labor 
himself or compel or permit his apprentice, servant, or slave, 
or any other person under his charge or control, to labor or 
perform any work, other than those of necessity or charity, 
on the first day of the week, commonly called Sunday. 

The British statute of 29 Char. 2, ch. 7, enacted that 
“no tradesman, artificer, workman, laborer, or other person 
whatsoever, shall do or exercise any wordly labor, business 
or work of their ordinary callings upon the Lord’s day.” 

A considerable difference of opinion has prevailed in Eng- 
land relative to the proper construction of the British stat- 
ute, and in this country the decisions upon similar enact- 
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ments are not uniform. A reference to the cases will be 
found in a note to Green v. Putnam, 10 Mass. 313. 

Our opinion is that the object of the statute will not be 
promoted by allowing this defence. We do not understand 
the act as applying to a case of this kind. 

Judgment affirmed. The other judges concur. 


WriGHT, AS TrustEE, &c., Plaintiff in Error, v. TINSLEY e¢ 
al., Defendants in Error. 


1. A person with whom a contract is entered into for the benefit of another 
may sue in his own name in enforcement of such contract without joining 
with him such other person; he is a trustee of an express trust within the 
meaning of the second section of the second article of the practice act. (R. 
C. 1855, p. 1217.) He may, or may not, join the beneficiary as a party in 
the suit. 

2. An agreement to dispose of property by will in a particular way, if made 
on a sufficient consideration, is valid and binding. 

3. Although circumstances may render it impossible to specifically enforce 
such an agreement exactly, yet its substantial specific enforcement will be 
decreed. 


Error to Callaway Circuit Court. 


Demurrer to a petition. The petition is entitled thus: 
“Henry T. Wright, who sues as trustee for the use and ben- 
efit of Archie G. Dawson, administrator of the estate of 
Mary Dawson, deceased, plaintiff, against Abram Tinsley,” 
&c. The defendants are the executors of the will of Caleb 
Tinsley, deceased, and his devisees and heirs. The petition 
sets forth, in substance, that said Caleb Tinsley, late of Au- 
drain county, Missouri, died in 1853, possessed of a large 
estate, consisting of land, negroes, choses in action, and per- 
sonal property, of the value of $15,000; that said Caleb 
Tinsley left a will, which was duly admitted to probate ; that 
he bequeathed his estate as follows: to his daughter Frances 
Childs, one-third of the negroes and money, and a house and 
lot in Boonville, Mo.; to his grandchildren, the children of 
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his daughter Mildred Sampson, one-third of his negroes, all 
the notes held by the said Caleb on their father John Samp- 
son, and such an amount of money as would make their share 
equal to one-third part of said estate; to his son Abram 
Tinsley, a wagon and team, all the farming utensils, and the 
remaining third of the negroes, and money sufficient to make 
his share equal to a third part of said estate; that said lega- 
tees (defendants in the suit) were all the children and grand- 
children of the said Caleb Tinsley, deceased, except Peachy, 
the wife of Henry T. Wright, plaintiff, who died prior to the 
death of the said Caleb, leaving a daughter, Mary Elizabeth, 
wife of Archie G. Dawson ; “ that prior to the decease of the 
said Caleb, that is to say, sometime in the year 1847, the said 
Caleb Tinsley was desirous of settling up his affairs with his 
children, in order that he might ascertain the amount ad- 
vanced to each, so as to make an equal and impartial distri- 
bution of the property which he might die possessed of ; and 
he was particularly desirous of having a settlement with the 
plaintiff Henry T. Wright, to whom the said Caleb Tinsley 
owed a balance of $900 upon indebtedness which accrued 
against the said Caleb in favor of the said Henry T. Wright 
through several years’ dealing. The said Caleb refused and 
objected to paying to the said Wright any portion of the said 
claim; but the said Caleb having already executed his will, 
wherein he had made provision for the said Henry, in right 
of his said wife Peachy, equally with his other children, he 
proposed to the said Henry T. Wright, that if he would sub- 
mit the matter to arbitrators, who would make an award 
agreeable to his wishes and direction, he agreed and _ pro- 
mised that the said Wright should be a legatee and devisee, 
and share equally with his other children in his estate after 
his death. Plaintiff states that in order to procure the 
peace, harmony and good feeling of the family, and under 
the existing relationship between him and the said Caleb, 
and in order to secure to his said daughter Mary E., and 
her children, her equal share of the said estate with the 
other children of said Caleb, he agreed and consented to 
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waive his right and claims against the said Caleb and allow 
the same to be submitted to arbitrators, who were author- 
ized to make an award agreeable to the feelings and dicta- 
tion of the said Caleb; and the said arbitrators being chosen 
and duly apprised of the duties devolving upon them, and 
fully understanding the agreement, object and consideration 
of said arbitration, the said will being shown to them and 
the matter explained by the said Caleb, said arbitrators pro- 
ceeded to adjust and settle the differences, and by their 
award found for the said Tinsley, who thereupon expressed 
himself satisfied with the same. Plaintiff states that he duly 
performed said. award according to the reyuirements, by ex- 
ecuting to the said Caleb a promissory note for the sum of 
four hundred and six dollars and fifty-six cents, being the 
amount received by the said Wright from the said Tinsley 
prior to the said arbitration as an advancement, the said 
note being by said award directed and required to be given, 
with the express understanding that the same should not be 
considered as an indebtedness by the said Wright to Tinsley, 
but to be held by the said Tinsley to show how much had 
been received by the said Wright of the estate of Tinsley, in 
order to make a proper deduction on a final distribution, so 
that each legatee should receive an equal portion. Plaintiff 
states that, after the making of said award, the said Caleb 
Tinsley destroyed the will he had made, wherein he had pro- 
vided for the said Wright 9s aforesaid, and afterwards made 
another will, wherein he failed to make any provision what- 
ever for the said Wright or his children, save and except 
that he bequeathed the note which he, Wright, had given to 
the said Tinsley for the sum of $406.56, and he, the said 
Wright, and his children were otherwise excluded from all 
and every benefit or participation in said estate, the same 
being bequeathed to the above defendants as above stated, 
a copy of which said will is herewith filed, the original not 
being, &c. Plaintiff states that all the debts of said estate 
have been fully paid off, discharged and satisfied, and that 
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after the payment of the same there was money and other 
property left subject to distribution of the value of $12,- 
000. The plaintiff proceeds to set forth the value of the 
interests actually received by the defendants as legatees 
under the said will of Caleb Tinsley, and also what there is 
still in the hands of the executor, Abram Tinsley. ‘“ Plaintiff 
prays that the said defendants be required to state severally 
and distinctly the amount of property and money received 
by them from said estate, and he prays that guardians ad 
litem be appointed for” certain of the minor defendants ; 
“‘that the said executor, Abram Tinsley, be decreed and or- 
dered to specifically execute and perform said contract so 
entered into by and between said Wright and the said Caleb 
in his lifetime ; and he further prays that, in order to carry 
out the decree and judgment of the court, each defendant 
be decreed to contribute and refund such portion of the 
amount as may be fixed by the court to be one-fourth part 
of said estate, after deducting the debts, costs of administra- 
tion, and the other costs and expenses incident to the settle- 
ment of said estate; and that said defendant be decreed to 
contribute in proportion to the respective amounts received 
by each, and plaintiff further prays,” &c. 

The defendants demurred to this petition. The following 
are the grounds of the demurrer: First, because the said H. 
T. Wright is improperly joined as a party plaintiff in said 
action ; (second, because if, as averred, the contract was made 
with and for the use of the said H. T. Wright, then A. G. 
Dawson, administrator, is improperly joined as a party, and 
the suit should have been brought in the sole name of H. 
T. Wright ;) thirdly, because there is no adequate conside- 
ration averred for the agreement sought to be enforced ; 
fourthly, because the relief prayed for in the petition is im- 
practicable, and this court has no power to decree a specific 
performance of the contract set out in the petition; fifthly, 
because the agreement set out relates to and concerns real 
estate, and the heirs of Mary Dawson should be made parties 




















JULY TERM, 1860. 





Wright v. Tinsley. 





plaintiff in the cause ; sixthly, because Archie G. Dawson is 
improperly joined as a party in this suit, there being no aver- 
ment of his administration. 

The court sustained the demurrer. 


Jones & Hayden, for plaintiff in error. 


I. The action was properly brought by Henry T. Wright 
in his own name as trustee, he being the trustee of an ex- 
press trust. It is no cause of complaint, although it is stated, 
in the style of the suit, to be for the use of another. No 
part of the prayer of the petition asks a judgment in favor 
of Archie G. Dawson, administrator of Mary Dawson. A 
trustee may either sue in his own name or join the benefi- 
ciary with him ; in either case he controls the judgment, and 
the decree is in every instance made in favor of the trustee. 
The mere fact that Wright styles himself the trustee of Daw- 
son, in the margin of the petition, does not constitute Dawson 
a party to the suit, it being a mere recital that could not 
affect the judgment in the cause. (R. C. 1855, p. 1207, 
sec. 2.) 

II. The objection, that there was not an adequate conside- 
ration to support the contract, might be answered by stating 
that a court of equity will not look to the adequacy of the 
consideration unless there be such gross inadequacy as to 
raise the presumption of fraud. (Adams’ Eq. 79.) There 
was an adequate consideration. Plaintiff placed his legal 
rights at the disposal of the arbitrators, who, knowing the 
inducements and promises held out to Wright, do in the 
premises just what Tinsley told them to do—to acquit and 
release him from the debt of nine hundred dollars, and 
award that Wright should execute his note for the amount 
advanced—in consideration of which he bound himself to 
make Wright equal with his other children in his will. 

III. Equity will enforce the specific execution of all con- 
tracts which are based upon a valuable consideration, where 
the consideration has been received and enjoyed by the other 
party against whom the execution of the contract is sought, 
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providing said contract, in its terms or form, does not con- 
travene some positive law. A court of equity, in administer- 
ing relief in such a case, does not attempt to make a will for 
the party, but simply to carry out in good faith what the par- 
ties agreed upon. The objection that it would be making a 
will for the party against whom the execution of the contract 
is sought, if applied to this case, would be applicable alike 
to all other cases when the subject matter of the contract 
had been denied or bequeathed in violation of the contract 
to convey. In both cases it is the will of the testator that the 
devisee shall take the property, but it is in each the para- 
mount will of the law that the contract to convey shall be 
carried out and the rights of the legatee or devisee are subor- 
dinate to the rights of the contractor, who, having paid his 
money alike in both cases on the faith of the fulfilment of 
the contract, is to all intents regarded as having the para- 
mount claims of a creditor and the equitable owner of the 
property contracted for. (Newland on Contr. 111, 113, 114; 
2 Story Eq. § 785, 786, 781; Dufour v. Ferard, 3 Vesey, 
412, 416; Lord Walpole v. Lord Oxford, 3 Ves. 402; 8 Ves. 
150; 6 Ves. 266; 7 Bligh, 53, 54; 9 Eng. Law & Eq. R. 
136 ; Gilmore v. Battison, 1 Vern. 48; 3 Dessau. Ch. 195; 
1 Dessau. 116.) 


Hardin, Gordon, and Guitar, for defendants in error. 


I. Admitting that the contract between Wright and Tins- 
ley was for the use and benefit of Mrs. Dawson, Wright 
could not under our code sue; he was not a trustee of an 
express trust. (1 Menell’s Prac. 824; Grinnell v. Schmidt, 
2 Sandf. S. C. R. 706.) If living, Mrs. Dawson would alone 
be the competent party to enforce the contract; (R. C. 1855, 
p- 1218, § 7;) if dead, her administrator. (R. C. 1855, p. 
132, § 23, 24.) If this suit is maintainable by Wright as 
trustee of A. G. Dawson as administrator of Mary Dawson, 
then we have the anomaly in our practice of one trustee su- 
ing to the use of another. Again, as there is no averment 
in the petition of her death and of the administration of A. 
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G. Dawson on her estate, he is improperly joined as a party 
to the action. But the contract was made with Wright and 
for his use and benefit. He is therefore the only real party 
plaintiff. (2 R. C. 1855, p. 1217, § 2.) 

II. The specific performance of contracts of sale is not a 
matter of course, but rests entirely in the sound discretion 
of the court upon a view of all the circumstances. The ex- 
ercise of this power has been refused where the inadequacy 
of the consideration was so great as to give the agreement 
the character of unreasonableness, inequality and hardship. 
(6 Johns. Ch. 222; Seymour v. Delancey, 9 Cond. Eng. Ch. 
300; 10 Mo. 774.) And where it is not in the power of the 
defendant specifically to perform the contract, and this was 
known to plaintiff before the institution of his suit, the court 
will not decree performance, nor compensation in damages, 
but leave the party to his remedy at law for a breach of 
the contract. (McQueen v. Chouteau’s Heirs, 20 Mo. 222; 
Hatch v. Cobb, 4 Johns. Ch. 559; Kenyshall v. Stone, 5 
Johns. 193; Hartnett v. Fielding, 2 Sch. & Lefr. 554; 
Morse v. Elmendorf, 11 Paige’s Ch. 277.) 

III. The court committed no error in sustaining the de- 
murrer. The petition is uncertain and indefinite. It does 
not show clearly what the contract between Wright and 
Tinsley was, nor what was the action of the arbitrators; nor 
was it framed with a view to damages for a breach of the 
contract. Pleadings must show specifically the cause of 
action and the relief sought. 


EwinG, Judge, delivered the opinion of the court. 


The agreement which is sought to be enforced was entered 
into between Wright, the plaintiff, and Caleb Tinsley, de- 
ceased, and was, as is alleged, for the benefit of Wright’s 
daughter, Mrs. Dawson, who was the grandchild of Tinsley. 
But it is maintained that, notwithstanding this was the na- 
ture of the agreement, Wright could not, under our code, 
sue, as he was not trustee of an express trust. A trustee of 
an express trust is defined by our statute to include a person 
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with whom or in whose name a contract is made for the ben- 
efit of another, and if the contract in question was for Mrs. 
Dawson’s benefit, Wright obviously comes literally within 
this definition, and is the proper party plaintiff. If living, 
Mrs. Dawson would not be the proper party, for, although 
she might be beneficially interested, she could not sue, if the 
plaintiff, Wright, made the contract for her benefit, which 
fact constitutes him a trustee of an express trust. A trus- 
tee may, or may not, join the beneficiary in the suit; and it 
is no objection therefore that Dawson is named as the party 
for whose use the suit is prosecuted. Wright, as the trus- 
tee, is the real party to the suit, and it is exclusively within 
his control. 

On principle, there would seem to be no ground to doubt 
that a person may, by valid agreement, renounce the power 
to dispose of his property at his pleasure ; may bind himself 
to make a will in a particular way on proper considerations ; 
and that courts of equity would enforce such agreements 
under proper circumstances, the same as in other cases of 
valid contracts. While in some of the cases cited the courts 
refused to decree a specific performance of the agreement, 
they all recognized the power of individuals to make binding 
contracts of this nature, and relief was denied on different 
considerations. A contract to lease by will for a good con- 
sideration will be enforced in equity. (Newland Com. 111, 
113.) A contract, says Story, to make mutual wills, if one 
of the parties has died having made a will according to the 
agreement, will be decreed in equity to be specifically exe- 
cuted. (2 Story Eq. 785.) And upon a like principle an 
agreement by a father to give by will as much property to 
one child as another will be enforced. (Ib.) In Garlmen 
v. Battison, 1 Vern. 48, the heir at law, pretending a right 
to the land in question, came to the tenant in possession, 
who likewise claimed an interest in the fee, and threatening 
to evict her at law, she made a promise, if she died without 
issue of her body, either to give a specified sum of money or 
leave him the land. The tenant in possession died having 














JULY TERM, 1860. 397 


Wright v. Tinsley. 








devised her land to her second husband, who had never any 
notice of the former agreement. A bill was brought by the 
heir at law to have this agreement enforced, and it was de- 
creed against the husband. The case of Lord Walpole v. 
Lord Oxford, 3 Ves. 402, was the case of an agreement to 
make mutual wills, and although its execution was not de- 
creed because of its uncertainty and vagueness, there was 
no question as to the power of courts of equity to enforce 
such agreements, nor of their inclination to do so, where 
they were sufficiently specific and on proper considerations. 

In Dufour et al. v. Perran et al., Lord Camden (as quoted 
by Hargrave in his juridical arguments, vol. 2, p. 310,) says, 
that though a will is always revocable, and the last must 
always be the testator’s will, yet a man may so bind his 
assets by agreement that his will shall be a trustee for the 
performance of his agreement; as if he covenant to leave so 
much to his wife or daughter, or if he make a will and cov- 
enants not to revoke it, are common cases; and there is no 
difference, he remarks, between promising to make a will in 
such a form and making his will with a promise not to re- 
voke it. The will is not set aside, but the devisee, heir or 
executor is made a trustee to perform the contract. See also 
the case of Casey vs. Felton, referred to in the same book, 
297, in which the contract enforced was a contract to devise. 
(Fry, Spec. Per. 298.) 

In Rives v. Executors of Rives, 3 Dessaus. Eq. 194, the 
agreement was made by the trustees in contemplation of 
marriage, and among its stipulations was one that the in- 
tended husband, in case the wife survived him, would be- 
queath to her by will a competent and sufficient maintenance 
during her life. The provision left by the will of the hus- 
band not being satisfactory and not being deemed a sufficient 
maintenance, upon a bill filed, it was held inadequate, and 
the court, by its decree, enlarged it. The Chancellor, Des- 
sausure, in delivering the opinion, observes, that “the hus- 
band, by the agreement, had renounced the absolute power 
of disposing of his estate at his pleasure, or even at his 
26—VOL. XXX. 
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caprice, with which the law had clothed him; and I can not 
doubt that he could bind himself to do so.” Alluding to 
cases of agreement to make mutual wills in a particular 
way, he remarks, that in these cases courts of equity have 
held the parties bound, and have made the estate of the par- 
ty, who did not comply with the agreement, liable to the 
other party who had complied, on the happening of the event 
which entitled him to the benefit. He also cites as analo- 
gous in principle the case of a father promising, in consider- 
ation of the marriage of a child, to leave such child a lega- 
cy, which had been held binding on his estate after his death 
when he had neglected to provide ; and adds that, indepen- 
dently of any preceding decision, he should feel no hesita- - 
tion to decide this point on principle. 

In the case before us, the plaintiff, Wright, is induced to 
waive his claim against Tinsley to a debt of some $900 in 
consideration of receiving an equal share by his will with 
the other children of the testator. This proposition was 
made by Tinsley in order that there might be an equal dis- 
tribution of his property; it is accepted by Wright with that 
understanding ; and an arbitration is proposed and had with 
a view to carry out this object. The arbitrators were ap- 
prised of the objects of it, and of the existence and contents 
of the will by which plaintiff’s wife and children are provided 
for equally with the other children of the testator. By the 
award made in the case, the plaintiff was to give his note for 
some $400, received prior thereto as an advancement. This 
note was accordingly executed and delivered, but with the 
understanding that it was not to be considered as an indebt- 
edness, but was to be held for the purpose of. equalizing the 
distribution of the property under the will, and as showing 
the proper deduction to be made from plaintiff’s share of the 
estate. After this was done, which was in 1847, it is alleged 
that Tinsley destroyed the will which was the basis of the 
agreement, and made another, (his last will,) by which the 
plaintiff and his children were left unprovided for, except 
that he bequeathed the note which had been given to Tins- 
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ley for the $400. This arbitration, though unusual in its 
terms, was in effect a surrender of the debt due from Tins- 
ley upon the faith of a promise to make the testamentary 
provision mentioned. On the part of Wright, the agreement 
has been executed, and the consideration has been received 
and enjoyed by the other party ; and it has gone to augment 
an estate out of which Wright’s children were to be provided 
for, and which provision was the sole consideration for the 
release of the indebtedness. 

The authorities cited in support of the position—that where 
it is not in the power of the defendant specifically to perform 
the contract, and this was known to the plaintiff before the 
institution of the suit, neither performance nor compensa- 
tion in damages will be decreed—can have no application to a 
case like this; and, according to these authorities, the rule 
is not inflexible ; for it is there conceded that in special cases 
where there can be no specific performance, a bill may be 
sustained for damages. This case, however, is not like that 
of an agreement to convey a particular tract of land, (as in 
the authorities referred to,) which the party has disabled 
himself from executing specifically by a subsequent transfer, 
and the plaintiff has failed on his part as to the payment of 
the purchase money at the time stipulated. The agreement 
here is that the plaintiff’s children shall have an equal share 
of the testator’s estate. This estate is alleged to be of the 
value of some $12,000 after the payment of debts, and, with 
the exception of one piece of town property, worth about 
$3,000, consists of money and personal property. The con- 
version of the property into money by a sale for the purpose 
of distribution among the legatees, interposes no obstacle to 
the execution of the agreement according to its essential 
terms. The incapacity of the defendants to perform the con- 
tract literally and exactly, in all its parts, is no bar to a per- 
formance ; if it can not be performed literally, it may yet be 
performed as to its substantial requirements; and it is said 
that all the cases in which compensation is made by the 
defendant are illustrations of this doctrine. 
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Being of opinion that the facts set forth in the petition 
entitle the plaintiff to relief, the judgment will be reversed 
and the cause remanded ; Judge Scott concurring. 


Grover, Plaintiff in Error, v. Grover, Defendant in Error. 


1, A transcript of the proceedings of a court of Indiana had appended thereto 
a certificate of the clerk, in which he certified said transcript to be “a full, 
true and complete transcript of all the proceedings had in the above case, 
as now remains of record and on file in my office.” The judge of the 
court certified the certificate and attestation of the clerk to be “in due 
form.” Held, that the transcript was duly authenticated under the act of 
Congress. 

2. In an action on a judgment of a sister state, the validity of such judgment 
under the law of such sister state can not be called in question ; if the judg- 
ment be erroneous, it can only be vacated in a direct proceeding instituted 
for that purpose to the court in which it was rendered. 


Error to Johnson Circuit Court. 


This was an action on a judgment rendered in the state 
of Indiana. The transcript offered in evidence was authen- 
ticated in the manner set forth below in the opinion of the 
court. When offered in evidence by the plaintiff it was 
excluded, whereupon the plaintiff took a nonsuit, with 
leave, &c. 

The final judgment or decree of the court as set, forth in 
said transcript, after certain recitals as to the amount due 
the plaintiff therein, closes as follows: “ It is therefore or- 
dered and decreed by the court that the said Benjamin W. 
Grover pay to the said James L. Grover said sum of one 
thousand five hundred and twenty-three dollars and eighty- 
eight cents, with interest thereon at the rate of six per cent. 
per annum from this date until paid, and the clerk of this 
court is hereby ordered and directed to issue execution on 
this decree at the request of said complainant, which execu- 
tion shall be levied on other property of said Benjamin W. 
Grover.” 
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Hicks & Silliman, for plaintiff in error. 


I. The court erred in not permitting the transcript offered 
in evidence to be read. The certificate of the clerk was in 
proper form. The judge certified the attestation of the 
clerk to be in due form of law. This is conclusive. (2 
Ired. 440; 3 Phill. Ev. 1132; 7 Port. 110; 11 Ala. 720; 
4 Harring. 435; 2 Green, 186.) The record offered in evi- 
dence contained a sufficient judgment in favor of plaintiff 
against defendant. There was no variance. 


Ryland § Son, for defendant in error. 


I. The court properly excluded the transcript. It was not 
properly certified by the clerk. The certificate does not cer- 
tify that the transcript is a full and perfect transcript of the 
record and proceedings in the case. The certificates of the 
clerk and judge must of themselves be perfect and complete. 
The transcript can not be resorted to to help out a defective 
certificate. (See 29 Mo. 345.) The transcript was properly 
excluded. There is a variance between the decree or judg- 
ment as set forth in the transcript and that declared on in 
the petition. This variance is fatal. (8 McLean, 383.) 


Scort, Judge, delivered the opinion of the court. 


This was an action on a judgment rendered in the state of 
Indiana. The plea was nul tiel record. On the production 
of the transcript of the judgment as evidence, it was objected 
that the record was not authenticated in pursuance to the 
laws of the United States. Here follows a copy of the attes- 
tation of the clerk : 

“‘ State of Indiana—Jefferson county, ss. I, John G. Sev- 
ring, clerk of the circuit court in and for said county, do 
hereby certify that the foregoing is a full, true and complete 
transcript of all the proceedings had in the above case as 
now remains of record and on file in my office. 

“‘In testimony whereof, I have hereunto set my hand 

(L. s.) and the seal of said court at Madison, state and coun- 
ty aforesaid, this 25th day of May, A. D. 1858. 

Joun G. Sevrine, Clerk.” 








402 JEFFERSON CITY. 





Grover v. Grover. 





The judge’s certificate was as follows : 

“ State of Indiana—First judicial circuit, ss. I, the un- 
dersigned, at present the sole judge of the said Jefferson cir- 
cuit court, and the same person who was president judge of 
said court at the time of the proceedings and judgments 
aforesaid, (the said Jefferson circuit court being now in the 
first judicial circuit, though it was then in the third,) do 
certify that John G. Sevring, whose certificate and attesta- 
tion are above written, was, at the date thereof, clerk of the 
said Jefferson circuit court, and that his said certificate and 
attestation are in due form of law, and that full faith and 
credit are due to all his official acts. 

“¢ Witness my hand at Rosington, in said circuit, this 29th 
day of May, 1858. A. C. Downey, Judge.” 

The act of Congress of May 26, 1790, prescribes that “ the 
records and judicial proceedings of the courts of any state 
shall be proveg or admitted in any other court within the 
United States by the attestation of the clerk and the seal of 
the court annexed, if there be a seal, together with the cer- 
tificate of the judge, chief justice, or presiding magistrate, as 
the case may be, that the said attestation is in due form.” 

One objection to the transcript, as stated in the record is, 
that the same did not appear by any sufficient certificate of 
any officer to be a transcript of the record and proceedings 
of any case in any court, the transcript of which is legal 
evidence under the issue in this suit. The point of this ob- 
jection is not very obvious. If it is that the clerk’s attesta- 
tion omitted to state that the transcript is a full transcript 
of the “record and proceedings” in the cause, making the 
omission of the words “record and proceedings” the cause 
of the objection, we do not see on what ground such an ob- 
jection can be sustained. It is true that records and judi- 
cial proceedings are the instruments to be authenticated. 
But the styling of a paper by the clerk a record or judicial 
proceeding does not make it so. Whether a paper contains 
a judicial proceeding is to be determined by its contents. 
In the case of Lee v. Gause, 2 Ired. 444, the objection 
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seems to have been that the clerk not styling the paper, pur- 
porting to be a record, a record, it might be inferred that it 
was only a transcript of a part of the record of the cause be- 
tween those parties, or of the minutes of the court not en- 
grossed in the record. There the objection was disallowed. 
In the case of Ferguson v. Howard, 7 Cranch, 408, to a 
paper purporting to be a record, there was an attestation 
annexed by the clerk: “ That the foregoing is truly taken 
from the record of the proceedings in this court.” This, to- 
gether with a proper certificate of the judge of the court 
was held sufficient. The form of the attestation of the clerk 
in the record before us precludes the objection that the tran- 
script does not contain all the proceedings had in the cause. 
The objection is a dry, technical one, and has no foundation 
onany merit. But what we deem places this matter beyond 
controversy is the certificate of the judge of the court that 
the attestation of the clerk is in due form of law. The 
words “ of law’ are unnecessarily added in this certificate 
and are not required by the act of Congress, but we do not 
consider that their insertion affects its validity. The author- 
ities are ample that when the judge certifies that the attes- 
tation of the clerk is in due form, that such certificate con- 
clusively proves that the attestation is in the form required 
by the laws of the state in which he is clerk. 

There is no foundation in fact for the objection that there 
was a variance between the petition and the record offered 
in evidence in the cause. The judgment on which this ac- 
tion is brought, as shown by the transcript, corresponds in 
date and amount with the judgment as stated in the petition. 

We consider that the form of the entry of the judgment 
or decree of the court in Indiana, can not be reviewed in this 
action. If the judgment is erroneous, it ought to be reversed 
or vacated in a direct proceeding instituted in the court in 
which it was rendered. In this collateral action its confor- 
mity to law can no more be inquired into than it could be 
done in an action upon it in the state of Indiana. 
Reversed and remanded. The other judges concur. 
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THE State, Appellant, v. Hopkins, Respondent. 


1. The validity of a recognizance entered into by a party for his appearance 
to answer an indictment can not be determined upon a motion to quash the 
same ; but only upon scire facias after forfeiture. 


Appeal from Crawford Circuit Court. 


Knott, (attorney general,) for the State. 


I. This case is an exact parallel to the case of the State 
v. Davidson, 20 Mo. 406, in which the court held that a re- 
cognizance could not be quashed. Its validity can only be 
contested upon a scire facias after forfeiture. 


Wingo, for respondent. 


I. The court did not err in setting aside the judgment of 
forfeiture of the recognizance, and in quashing the recog- 
nizance. Hopkins entered his appearance without scire fa- 
cias, and the recognizance was certainly void in requiring 
the defendant Todd to appear on the third Monday after the 
fourth, as mentioned in the recognizance, that being a time 
at which no court was held or to be held in Crawford county. 


Ewine, Judge, delivered the opinion of the court. 


One B. F. Todd, with the respondent Hopkins as his sure- 
ty, entered into a recognizance for his appearance at the cir- 
cuit court to answer an indictment which had been found at 
the June term, 1859, for selling goods as a merchant without 
license. The recognizance was taken by the sheriff August 
26, 1859, the condition of which is, that if the said Todd 
*“‘ does well and truly appear at the next regular term of the 
circuit court of said county, on the first day of said term, 
to be begun and holden in the court-house, in the town of 
Steelville, on the third Monday after the fourth Monday in 
September next, and not depart,” &c. At the April term, 
1860, Todd made default, and judgment of forfeiture of the 
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recognizance was taken against him. Subsequently, during 
the same term, the respondent, Hopkins, appeared and moved 
the court to set aside the judgment of forfeiture and quash 
the recognizance, because by its terms Todd was bound to 
appear on the third Monday after the fourth Monday, instead 
of the fourth Monday in September, and the recognizance 
was therefore void. The time of holding the court, as fixed 
by law, was the fourth Monday. The motion was sustained 
and the State brings the case here by appeal. 

It has been decided by this court that the validity of a re- 
cognizance can not be tested by a motion to quash; it can be 
tried only upon a scire facias. (State v. Davidson, 20 Mo. 
408.) The recognizance is an obligation of record; and be- 
fore the State commences proceedings to recover the penalty, 
causing a writ of scire facias to issue, (which of course can 
only be done after forfeiture, as no right of action accrues 
before,) there is no suit or matter of controversy over which 
jurisdiction could be exercised. 

Whether the recognizance is invalid or not, we express no 
opinion, as that question is not properly before us. 

Judgment reversed and the cause remanded; the other 
judges concuring. 





Tue Strats, Appellant, v. Hopkins, Respondent. 
1. State v. Hopkins, ante, p. 404, affirmed. 


Knott, (attorney general,) for the State. 
Wingo, for respondent. 


Ewine, Judge, delivered the opinion of the court. 


This case is like another of the same title, decided at this 
term, and for the reasons there given the judgment is re- 
versed and the cause remanded ; the other judges concurring. 
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Linpsay, Appellant, v. Davis, Respondent. 


1. There must be a warranty or fraud to make the vendor of a horse with a 
secret malady responsible to the purchaser; the purchaser takes the risk of 
quality and condition, unless he protects himself by a warranty, or there 
has been fraud on the part of the vendor. 

2. A warranty may be either verbal or written ; when it rests upon oral proof, 
it is a question of intent, and, like any other fact, should be left to the jury. 

8. A simple affirmation of soundness, or mere expression of opinion, does not 
constitute a warranty unless it is so intended and understood at the time. 

4. Where, if a suit to recover damages for a fraudulent representation of 
soundness, the plaintiff avers in his petition that the disease constituting 
the unsoundness is glanders, he is bound to prove such allegation ; although 
unnecessary, it is not immaterial when made. 

5. Although the plaintiff in such case must show that the disease constitut- 
ing the unsoundness is glanders, yet it is not necessary to show that the 
defendant knew that the animal sold by him was affected with the alleged 
form of disease ; it is enough that he knew the animal was unsound. 

6. It is for the jury to determine what constitutes an unsoundness. 


Appeal from Henry Circuit Court. 


This is an action by Reuben T. Lindsay against Joseph 
Davis. The petition has two counts. In the first count the 
} plaintiff sets forth the purchase of sixteen mares and a jack 
from the defendant; that defendant warranted said mares 
(except one) and the jack to be sound; that they were un- 
sound and infected with a contagious disease called “ glan- 
ders ;” that said mare excepted from the warranty, defen- 
dant fraudulently represented to have been diseased with a 
disease called “ distemper,’’ a common and not dangerous 
disease ; that defendant knew said disease was not distemper 
but was glanders; that said stock was unsound; that three 
of said mares have died of said disease; that plaintiff has 
been compelled to kill another to prevent the spreading of 
said disease ; that he is damaged, &c. 

In the second count of the petition, the plaintiff sets forth 
that on, &c., he was the owner of a large amount of stock, 
&c.; that he purchased sixteen mares and a jack from the 
defendant ; that defendant, on said sale and purchase, falsely 
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represented said animals to be sound, (except one mare 
which he said had been diseased with distemper ;) “ that said 
animals so represented by defendant to be sound were at that 
time unsound and defendant knew it; that they were dis- 
eased with an infectious, contagious and fatal disease called 
glanders ; that defendant well knew that the mare, which he 
stated had had distemper, was then diseased, not with distem- 
per but with glanders, and that the balance of said animals 
had been and were then exposed to and liable to have said 
disease, if they did not then have it; that defendant fraud- 
ulently concealed from plaintiff his knowledge touching the 
existence of said disease among said animals, and their ex- 
posure and Jiability thereto as above stated; that plaintiff, 
confiding in the representations of the defendant, made said 
purchase of defendant, took said animals to his farm, not 
knowing or even suspecting the existence of said disease 
among them, whereby said disease was communicated to 
plaintiff’s other stock.”” The petition then proceeds to state 
the nature of the damage received. 

Much testimony was adduced on both sides. Its charac- 
ter, so far as it throws light on the opinion of the court, will 
be seen from the opinion. The instructions asked by plain- 
tiff, with the exception of one with respect to the measure 
of damages, were refused. The following is the third in- 
struction asked for by plaintiff and refused: “3. If the jury 
find from the evidence that the mares and jack, or any or 
either of them at the time the plaintiff purchased them of 
defendant, were unsound and diseased with glanders, and 
defendant knew they were unsound and diseased, but did 
not disclose to plaintiff his information and knowledge in 
relation to said disease, but induced the plaintiff to buy them 
believing they were sound, and the plaintiff had not at the 
time equal means of knowledge and information in regard 
to the existence of said disease ; and that plaintiff, without 
knowing of said unsoundness, placed said animals among his 
other stock, whereby they or any of them contracted said dis- 
ease, and that any of them have since died of said disease, or 
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have been rendered of less value by their exposure to said 
disease or by having the same, the jury will find for the 
plaintiff, whether the defendant knew the disease was glan- 
ders or not.” 

The following are the instructions given for defendant: 
“1. There is no evidence that the defendant warranted any 
of the animals sound at the time of the sale. 2. Unless 
the jury shall believe from the evidence that the defendant, 
at the time of the sale of the stock to plaintiff, knew that 
the distemper which it had wds not a temporary, but an un- 
soundness occasioned by the glanders, they should find a ver- 
dict for the defendant. 38. Although the jury may believe 
from the evidence that the stock at the time of the sale to 
plaintiff by defendant was diseased with a disease called 
glanders, yet, if the jury believe from the evidence that the 
defendant did not know that it was glanders, but honestly 
believed that it was distemper, and in good faith merely 
gave it as his opinion that it was distemper, then they should 
find for defendant. 4. Although the jury may believe from 
the evidence that the stock sold by defendant to plaintiff was 
diseased, yet, unless that disease was the glanders, they must 
find for the defendant. 5. Although the jury may believe 
from the evidence that at the time of the sale of said stock 
by the defendant to plaintiff the same was diseased with a 
disease called glanders, yet unless they further believe from 
the evidence that defendant knew it, and did not disclose it, 
and concealed the same from plaintiff, or made some state- 
ment to the plaintiff which defendant knew was untrue or 
calculated to deceive plaintiff, they must find for defendant.” 

The jury found for defendant. 


Peyton & Loan, for appellant. 


I. The court improperly refused instructions asked by 
plaintiff. The first instruction given for defendant was im- 
properly given. The evidence of Bruce tended to prove 
a warranty of soundness. (26 Mo. 523; 18 Mo. 171.) 
The other instructions given for defendant are also erro- 
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neous. It was not necessary to a recovery by plaintiff that 
defendant should have known that the stock sold plaintiff 
was diseased with glanders. The plaintiff does not state in 
his second count that defendant knew the stock sold had the 
glanders. The charge is that the stock were unsound, and 
that defendant, knowing them to be unsound, fraudulently 
represented them to be sound. The other statements in said 
count with reference to said unsoundness are only by way of 
aggravation and need not be proved. (1 Greenl Ev. § 61; 
Barnum v. Van Dusen, 16 Mo. 204.) It is not charged that 
defendant knew the unsoundness to be glanders. It was not 
necessary to prove that defendant knew the unsoundness to 
be glanders. (16 Conn. 204.) 


Ryland & Son, Johnson, Freeman § Wright, for respon- 
dent. 


I. There was no warranty in the sale. The words used 
do not amount to a warranty. (2 East, 314; 9 Watts, 55; 
Moses v. Mead, 1 Denio, 385; Emerson v. Brigham, 10 Mass. 
207; Sweet v. Colgate, 20 Johns. 203; Foster v. Caldwell, 
18 Verm. 176.) The testimony did not make it appear that 
defendant knew the animals were diseased when sold ; nor 
does it appear that he made any misrepresentations, or any 
artifices or inducements to plaintiff to induce him to buy. 
The plaintiff was bound to prove the unsoundness as charged. 
The damages charged are too remote and consequential. 
(12 Mo. 318; 18 Mo. 517; Sedgw. on Dam. 135.) 


Napton, Judge, delivered the opinion of the court. 


There were two questions involved in the trial of this 
cause; and the leading principle pervading the instructions, 
which the court gave to the jury, was undoubtedly correct. 
One question was, whether there was a warranty ; the other 
was, whether there was any fraud. There must be a war- 
ranty or fraud to hold the vendor of a horse with a secret 
malady responsible to the purchaser. The maxim that a 
sound price implies a sound commodity, although a favorite 














JEFFERSON CITY. 





Lindsay v. Davis. 





one in the civil law, and occasionally borrowed to settle ques- 
tions under our system, has never met with genegal favor, or 
taken root as a permanent part of the common law. Our 
law is, that the buyer takes the risk of quality and condi- 
tion, unless he protects himself by a warranty, or there has 
been a false representation fraudulently made by the vendor. 

This principle was the one upon which the court proceeded 
in trying this case, and, so far, the action of the court was 
unexceptionable. In carrying out the principle, however, 
there were instructions given to which exceptions were taken, 
and the propriety of these instructions presents the only 
point for our consideration. 

In relation to the alleged warranty, the court disposed of 
the subject by instructing the jury that there was no evi- 
dence to support the allegation. A warranty may be verbal 
or written ; when it is reduced to writing, it is the province 
of the court to expound it; but when it is merely verbal, it 
is for the jury to interpret the words of the witness who tes- 
tifies concerning it. The court may explain to the jury what 
constitutes a warranty, when it rests altogether on oral proof; 
but as no particular form of words is essential, and it is 
mostly a question of intention on the part of both the ven- 
der and vendee, that question, like any other question of 
fact, must be left to the jury. 

Of course, when there is no evidence of any such warran- 
ty, there can be no necessity for any instructions on the sub- 
ject, and such was the opinion of the circuit court in this 
case. The only evidence on this point was that of a single 
witness—the only one present at the trade between plaintiff 
and defendant—who testified that, in answer to a question, 
put by the plaintiff to the defendant, as to whether “ the 
stock was sound,” the defendant replied that “he thought 
it was.” 

It appears to be the prevailing opinion, both in this coun- 
try and in England, that a simple affirmation of soundness 
does not constitute a warranty, unless it is so intended and 
understood at the time. In McFarland v. Newman, 9 Watts, 

















JULY TERM, 1860. 411 





Lindsay v. Davis. 





55, Judge Gibson said that such a naked averment was 
‘“‘ neither a warranty nor evidence of a warranty.” In con- 
nection with other circumstances, the learned judge admit- 
ted that “it certainly may be taken into consideration ; but 
the jury must be satisfied from the whole that the vendor 
actually, and not constructively, consented to be bound for 
the truth of his representation. Should he have used expres- 
sions fairly importing a willingness to be thus bound, it would 
furnish a reason to infer that he had intentionally induced 
the vendee to treat on that basis; but a naked affirmation 
is not to be dealt with as a warranty, merely because the 
vendee had gratuitously relied on it; but not to have exacted 
a direct engagement, had he designed to buy on the vendor’s 
judgment, must be accounted an instance of folly.” 

It is true that at a trial at nist prius in England, Lord 
Ellenborough seemingly advanced a very different doctrine, 
(4 C. & P. 45,) where the expression of a horse-trader in 
selling his horse was, “ I never warrant; but he is sound as 
far as I know;” and this was held by the learned judge a 
warranty.’ But this expression of the vendor was in answer 
to a direct question put to him by the vendee, “ Will you 
warrant him?” and Lord Ellenborough may have felt him- 
self at liberty to treat the reply as evasive and intended to 
produce the impression of an affirmative answer. However 
this may be, it is believed the decision has not been followed 
in England, and it has been criticised with much severity by 
Chief Justice Gibson, and treated as a complete perversion 
of the man’s language, and entirely unjustifiable. 

The answer of the defendant, Davis, in this case, as testi- 
fied to by the witness, was not even an affirmation of sound- 
ness, but a mere expression of opinion. Whether the cir- 
cumstances under which it was made, together with the 
prior and subsequent conversation, would have any tendency 
to control the natural and obvious meaning of the language 
used, would be a matter of inquiry for the jury, if there was 
any evidence whatever tending to throw any doubt upon the 
agreement and understanding of the parties. We pass by 
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this branch of the subject, however, for the reason that our 
examination of the evidence has not satisfied us that the 
question of warranty could have had much influence in the 
determination of the case, and that whether tried by a court 
or a jury, the result would probably be the same. We have 
referred to it principally to state, that where a warranty is 
insisted on, depending altogether or in part on oral proof, the 
question properly belongs to the jury, and if there is any 
evidence tending to establish the allegation, the court should 
submit the matter to the jury, with such explanations as 
the facts in evidence might justify. 

The second and main ground of objection to the instruc- 
tions of the court is based upon the construction which the 
court seems to have given to the allegations of the petition 
concerning fraudulent misrepresentations. The second count 
of the declaration avers that the animals purchased by plain- 
tiff were unsound, and that defendant knew it. There is, 
then, a further averment that the disease constituting the 
unsoundness was glanders. This last averment was unne- 
cessary ; whether the disease was glanders or distemper, or 
any other infirmity not obvious upon inspection, which im- 
paired the value of the mares for the purposes contemplated 
by the parties to the trade, the responsibility of the vendor 
for a false and fraudulent misrepresentation of their condi- 
tion was alike in either contingency. But as the pleader 
thought proper to aver the character and name of the disease, 
he was bound to prove it. An averment may be unnecessary 
and yet not immaterial or impertinent, when made; and un- 
necessary averments, if they are not also immaterial, must 
be proved. 

What constitutes an unsoundness is a matter for the jury. 
It is not the province of the judge to determine the charac- 
ter of diseases. When we say, therefore, that distemper 
would have been an unsoundness as well as glanders, we 
mean, of course, if the jury should so consider it from the 
evidence submitted to them. Whether glanders is an aggra- 


vated form of distemper or a distinct disease, or whether 
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either of the diseases would constitute an unsoundness, are 
questions of fact with which the court has nothing to do. 

The objection to the instructions is, that they required the 
plaintiff to prove, not only that the alleged disease was 
glanders, but that the defendant knew that the animals had 
that specific disease. There is no averment in the petition 
to this effect. It is alleged that the mares and jack were 
unsound, and that the defendant knew they were unsound ; 
but it is not said that he was acquainted with the specific 
disease of which, it is said, a portion of the animals died, and 
with which, it is averred, they were all affected at the time 
of the sale. It was not material that the defendant should 
have been acquainted with the nature or name of the disease, 
if disease there was; it was enough that he knew the ani- 
mals were unsound, if, indeed, the fact was so. The fraud 
was the same, if the defendant stated the animals to be sound 
when he knew them to be unsound, whether the unsound- 
ness turned out to be distemper or glanders, or any other 
form of disease. The plaintiff avers in this case that the 
disease was glanders, but he does not aver that the defen- 
dant knew that fact; but merely that the defendant knew 
them to be unsound. We can very well imagine that the 
animals may have had the glanders, and that the defendant 
was well apprised of their unsound condition, but may have 
been totally ignorant of that specific disease and all its char- 
acteristics. In that event, he would be justly held responsi- 
ble for a false representation, although under the instruc- 
tions given by the court upon the trial, it is obvious that, 
upon the hypothesis named, the jury were bound to find for 
the defendant. 

The third instruction asked by the plaintiff should have 
been given, and the second, third and fourth given for the 
defendant ought to have been refused. We shall therefore 
remand the case for a new trial. 

Judgment reversed and case remanded. The other judges 
concur. 
27—VOL. XXX. 
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Faust’s ADMINISTRATRIX, Defendant in Error, v. BIRNER ef 
’ b] 
al., Plaintiffs in Error. 


1. The words “dying without issue” must, in this state, since the revised 
code of 1845 went into effect, be construed to mean dying without issue 
living at the death of the person named as ancestor. 

2. A testator made a bequest as follows: “I direct that if my wife M. should 
have a child by me, that such child shall have and receive of my estate the 
sum of two hundred dollars,” &c. After making another specific devise, he 
proceeded as follows: ‘I give and bequeath to my wife M. all the residue of 
my estate, real and personal, for and during her natural lifetime,” with re- 
mainder over. The wife at the death of the testator was pregnant with a 
child, which was afterwards still-born. Held, that the bequest of the two 
hundred dollars was not a lapsed legacy, but was embraced in the devise 
to the wife. 

8. The doctrine, that if a party, acting in ignorance of a plain and settled 
principle of law, is induced to give up a portion of his indisputable prop- 
erty to another under the name of a compromise, a court of equity will 
grant him relief, is to be understood with many qualifications ; family com- 
promises upon doubted, if not doubtful, rights and mutual claims and mu- 
tual ignorance of the law, are generally sustained by the courts ; to author- 
ize the courts to grant relief there should, it seems, be something more 
than mere ignorance of the law; there should be imposition or undue in- 
fluence. 


Error to Cole Circuit Court. 


John Birner died in 1845, leaving a will, dated September 
1, 1845, of which the provisions are as follows: “ First, I 
direct that all my debts, &c.; second, I direct that if my 
wife Margaretta should have a child by me, that such child 
shall have and receive of my estate the sum of two hundred 
dollars out of my estate, to be paid to such child on arriving 
at age. I direct the said sum shall remain a charge on my 
real estate until said child arrives at the age of twelve years, 
at which time I further direct said sum to be raised from 
my real estate, and the same to be loaned out at interest for 
the benefit of my child; thirdly, in consideration that my 
brother Andreas Birner advanced a part of the money with 
which I purchased the farm where I now live, I give and 
bequeath to my said brother forty acres of land of said farm 
in full discharge of all sums of money due by me, which 
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may be allotted to him at any time after my death; fourth, 
I give and bequeath to my wife Margaretta all the residue of 
my estate, real and personal, for and during her natural life- 
time, and after her death, without other issue than the above 
referred to, then to my said child; but if my said wife should 
again marry and have other children, then I direct that the 
property lastly above bequeathed shall be equally divided 
between my child and the children of my wife, the issue of 
such second marriage; or-if my wife should die without 
issue, then I direct that all my property shall be equally 
divided between my two brothers Andreas Birner and George 
Birner, except the forty acres of land first given to my brother 
Andreas ; lastly, I appoint my wife executrix,” &c. 

The child with which said Margaretta was pregnant at the 
death of her said husband was not born alive. The said 
Margaretta afterwards married John B. Faust, by whom she 
had three children. Faust has since died. This suit is 
brought by the said Margaretta, as administratrix, to recover 
back a sum of money paid by plaintiff’s intestate to the de- 
fendants, Andreas and George Birner, the brothers of plain- 
tiff’s first husband, under the following circumstances as set 
forth in plaintiff’s petition. The petition sets forth the pro- 
visions of the above will; that plaintiff intermarried with 
Faust; that Faust was a foreigner by birth and did not un- 
derstand the English language well, and was ignorant and 
unacquainted with the nature of land titles in this state; 
that defendants falsely and fraudulently represented to him 
that they had a title to an interest in said lands; that he, 
relying on their representations and intimidated by their 
threats, was induced, in 1853, to pay to defendants the sum 
of $320 for their pretended title to said land; that they at 
the same time made to said Faust a warranty deed to the 
same ; that defendants never owned said land or had any 
interest therein, and never had possession ; that the title 
from defendants to said Faust has wholly failed. 

Evidence was adduced to show that a dispute arose be- 
tween said Faust and the defendants as to the interests con- 
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ferred by said will of John Birner, the defendants claiming 
an interest and threatening to turn Faust out of possession 
in case of Mrs. Faust’s death. In 1853 the said Faust paid 
to defendants $320 by way of compromise of their claims 
upon the land, and the defendants executed a deed granting 
the land to said Faust. At the date of this deed Mrs. Faust 
had one child by said Faust. 

The court, at the instance of plaintiff, gave the jury the 
following instruction : “1. If the jury are satisfied from the 
evidence that Mrs. Faust had one child living by her second 
marriage at the time of the execution of the deed read in 
evidence, by a plain and settled principle of law the defen- 
dants had no interest in the land in question under the will ; 
and if Faust, acting in ignorance of this plain and settled 
principle of law, was induced by defendants to pay them the 
amount mentioned in the petition as therein stated, they 
must find for the plaintiff.” 

The defendants asked various instructions, some of which 
were given, and some refused. It is deemed unnecessary to 
set them forth. 


Parsons, for plaintiff in error. 


I. The court should have sustained the demurrer. If the 
title of the heirs of Faust had failed, the action on the cov- 
enant of warranty descended to the heirs and not to the 
administratrix. (1 Chitt. Plead. 16.) No specific threats 
against the person, property or character of Faust were 
charged. The plaintiff does not, in asking for the purchase 
money, propose to rescind the deed of conveyance. The 
instruction given should have been refused. If the parties 
acted in ignorance and for the purpose of adjusting their 
difficulties, without fraud, misrepresentation or duress, to 
induce the acceptance of the terms of the compromise, it 
was valid and binding in law and equity. The defendants 
had an interest in the land. There was a lapsed legacy, 
which descended to the defendants as heirs at law. (4 Kent, 
Com. 541, 542.) Had Mrs. Faust at any time died without 
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leaving a child or children, the whole estate would have be- 
come vested in the defendants. They had therefore a con- 
tingent interest. The court should have given the instruc- 
tions asked by the defendants. If the parties compromised 
their conflicting claims, neither law nor equity will interfere, 
although it might appear that one of their claims was ground- 
less. (Lowber v. Selden, 11 How. Prac. 526.) 


White § Gardenhire, for defendants in error. 


I. Omissions of the petition, if any, are cured by the ver- 
dict. (1 Chitt. Plead. 673.) The plaintiff had a right to 
sue. (38 Mo. 401.) The grantors having no title, the cov- 
enant was broken as soon as made. (Collier v. Gamble, 10 
Mo. 467.) The heirs acquired nothing by the deed. The 
grantors had no title to convey. If a party, acting in igno- 
rance of a plain and settled principle of law, is induced to 
give up a portion of his indisputable property to another un- 
der the name of a compromise, he will be relieved from the 
effect of his mistake. (1 Sto. Eq. § 121.) The jury have 
so found. The judgment is for the right party. The cov- 
enant being personal, and having been broken when made, 
the defendants had the right to recover back the purchase 
money with interest. The case was not put upon this ground 
in the court below, but it might have been. There was no 
lapsed legacy. 


NapTon, Judge, delivered the opinion of the court. 


In this case we have not been able to perceive, as the court 
declared in the instructions to the jury, that “by a plain 
and settled principle of law the defendants (G. and A. Bir- 
ner) had no interest in the land in question under the will” 
of their brother, at the date of the compromise. The will of 
John Birner, as we understand it, devised the entire estate 
to his wife, for life, with remainder to her children, and then 
provided that if his wife should die without issue, all his 
property should be divided between his two brothers. This 
is a good executory devise to the brothers. Our statute 
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provides that the words “ dying without issue” shall not be 
construed to mean an indefinite failure of issue, but that 
they shall be construed to mean dying without issue living 
at the death of the first taker. The contingency is not there- 
fore too remote, for it must be determined at the death of 
the wife. 

If the instruction had reference to a supposed interest of 
the brothers in the legacy provided by the testator for the 
child of which his wife was then pregnant, we concur with 
the circuit judge in his construction of the will. This pro- 
vision was contingent, and it was the intention of the testa- 
tor, if the contingency never happened, by the fourth clause 
of the will, to dispose of his entire estate, except the forty 
acres of land devised to his brother in the preceding clause. 
When the testator, therefore, spoke of the residue of his 
estate in the fourth clause of his will, he intended to include 
the legacy provided for his expected child, if such expec- 
tations failed. There was, therefore, no lapsed legacy by 
reason of the testator’s child not being born alive. 

The instruction appears to be based on the doctrine stated 
by Judge Story, in his Treatise on Equity, that “if a party, 
acting in ignorance of a plain and settled principle of law, is 
induced to give up a portion of his indisputable property to 
another, under the name of a compromise, a court of equity 
will relieve him from the effect of his mistake.” (1 Story, 
Eq. § 121.) 

This principle is laid down by Judge Story with great 
caution and with many qualifications, as an examination of 
succeeding sections of the chapter where it occurs will show. 
Indeed, in the same section, the commentator adds, ‘ that 
where a doubtful question arises respecting the true con- 
struction of a will, a different rule prevails, and a compro- 
mise fairly entered into, with due deliberation, will be upheld 
in a court of equity.” 

But what is a plain and settled principle of law? Is it 
meant such rules as a long series of judicial decisions or 
statutory provisions have fixed, and which are understood by 
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the community at large, as well as by the profession whose 
business it is to investigate such subjects? If so, how can it 
apply to the construction of this will? There was undoubt- 
edly a controversy among the parties in relation to its con- 
struction, and it was not their understanding, we may infer, 
that the true construction was plain or settled. When a will 
is construed by an authoritative decision, it is settled un- 
doubtedly, and the construction was law just as well before 
the decision as after; for it is not the province of courts 
to make but declare the law; but in this sense all principles 
of law may be said to be plain and settled, and litigated 
cases could never be compromised. When we look at the 
cases to which Judge Story refers, in illustration of this doc- 
trine, we see that there is generally something more than a 
mere ignorance of the law; that the circumstances lead to 
suspicions of fraud, imposition, misrepresentation, or undue 
influence on one side, and imbecility, credulity or blind con- 
fidence on the other. Take the first case mentioned, that 
of a first-born son in England dividing his estate with a 
younger brother, in ignorance of the law of primogeniture. 
Every tolerably well-informed person in England may be 
presumed to know that the fee simple estates of the ancestor 
descend to the eldest son; and, if a contract is made in 
ignorance of this “plain and settled principle of law,” a 
court may well infer that there must be either fraud or im- 
becility. But how different is that case from the present! 
Here is a will, concerning the meaning of which parties in- 
terested differ, lawyers consulted differ, and the courts do 
not altogether agree, as it turns out. <A claim is set up on 
one side and bought out by the other, and because the opin- 
ion of the courts may be that the claim had no valid foun- 
dation, is it the law that the contract must be set aside and 
the purchase money returned? The case of Bingham v. 
Bingham, 1 Ves. 126, is not unlike this, but the report of 
this case is thought to be meagre, and its authority, as re- 
ported, is questioned. (See 1 Story, Eq. § 129.) Family 
compromises upon doubted, if not doubtful, rights and mu- 
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tual claims and mutual ignorance of the law, are generally 
sustained by the courts. 

The instruction of the court was then, in our opinion, 
erroneous. But we will not be understood, in disapproving 
the instruction on which the case went to the jury, as decid- 
ing that the plaintiff was not entitled to recover. There 
may have been gross ignorance and imbecility on one side, 
and a perfect knowledge of the facts and the law on the 
other; there may have been imposition or undue influence ; 
there may have been circumstances from which a jury might 
infer fraud. All these things are charged, but the allega- 
tions were not tried. The case turned altogether upon ano- 
ther point. We shall remand the case for a new trial. 

Judgment reversed and case remanded. The other judges 
concur. 





WERTHEIMER, Plaintiff in Error, Howarp, Defendant in 
Error. 


1. All the acts which, from the beginning to the end of a suit, the law re- 
quires a justice of the peace to perform, are, it seems, to be regarded as 
judicial and as involving only that responsibility which attends all judicial 
officers ; in issuing an execution, a justice of the peace is not to be held 
responsible as a mere ministerial officer. , 

2. A judgment was obtained before a justice of the peace ; the justice issued 
execution thereon by direction of the plaintiff, but made the same returna- 
ble in sixty instead of ninety days, as required by law, by reason of which 
the plaintiff lost, and became unable to make, the amount of the debt out 
of the defendant. Held, in an action against the justice to recover dam- 
ages for the negligent and illegal issue of the execution, that the justice 
was not liable; that the act of the justice was to be regarded as judicial 
and not ministerial merely. 


Error to Cooper Circuit Court. 


The plaintiff sets forth in his petition in this cause that 
the defendant, in July, 1857, was a justice of the peace, duly 
elected and qualified, for Boonville township, Cooper county ; 
that on July 11, 1857, the plaintiff recovered two judgments 
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before the defendant as justice of the peace against one 
Christian Mittleback, each for $181.40, together with costs ; 
that he directed said justice forthwith to issue executions 
upon said judgments; that the said justice did so issue, but, 
in filling up, preparing and issuing the same, so negligently, 
carelessly and improperly filled up, wrote, prepared and is- 
sued said executions, that the same were illegal and void and 
of no effect, in this, to-wit, that they were made returnable 
in sixty instead of ninety days as required by law; that if 
said executions had been properly prepared and issued, plain- 
tiff would have been able to secure and receive the amount 
of said judgments so recovered, but that, by reason of the 
negligence and carelessness of said defendant in preparing 
and issuing the same, plaintiff has lost and is unable to make 
the amount of said judgments out of the said Christian 
Mittleback. 
The court sustained a demurrer to this petition. 








Henning, for plaintiff in error. 


I. The circuit court erred in sustaining the demurrer. A 
justice of the peace is liable to an action for error or miscon- 
duct in the performance of a ministerial act. (Stone v. 
Graves, 8 Mo. 147.) The issuing of an execution is a min- 
isterial act. An execution issued by a justice returnable in 
less than the time required by law is void. (Stevens v. 
Chouteau, 11 Mo. 384; Williams v. Bower, 26 Mo. 602.) 
The execution could not be amended under the statute. (R. 
C. 1855, p. 945.) This power of amendment can only be 
exercised in open court. An execution is rarely if ever is- 
sued until the justice’s law day is over. The justice can not 
amend of his own motion. The execution passes directly 
from the justice to the constable. 


Muir & Draffen, for defendant in error. 


I. The petition shows no cause of action against the defen- 
dant. It can not be seen whether the judgments were valid 
or not. If founded on notes, the justice had jurisdiction ; 
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if on accounts, he had none. A justice of the peace is not 
responsible for an error or mistake committed by him in the 
performance of a judicial act within the scope of his juris- 
diction. (Gregory v. Brown, 4 Bibb, 29.) The executions 
were not void upon their faces, but merely voidable. (4 
Bibb, 832; 11 Mo. 189.) Justices have the power now to 
amend writs. (R. C. 1855, p. —, tit. Justices’ Courts, art. 
4,§ 36.) The case of Stone v. Graves, 8 Mo. 148, does not 
decide the question presented here. 


NaPTon, Judge, delivered the opinion of the court. 


This case is an embarrassing one, in view of the multiplied 
and conflicting opinions which have been entertained con- 
cerning ministerial and judicial acts; but after considerable 
reflection, our conclusion has been to let the judgment of the 
circuit court stand. 

The difficulties in drawing a line of distinction between 
judicial and ministerial acts, in reference to the duties which 
our statutes have confided to justices of the peace, are not 
readily removed; and, upon principles of public policy as 
well as equity, we are not disposed, in determining their re- 
sponsibilities, to adopt the rules which have been applied to 
clerks and sheriffs and other mere ministerial officers. The 
clerical and judicial acts of justices are mingled together 
from the beginning to the end of a suit, and it is not easy to 
separate the one from the other. Great inconvenience, we 
also apprehend, would arise from holding a justice responsi- 
ble for a blunder in issuing an execution where his inten- 
tions have been altogether pure. The office, at least in the 
great majority of instances, is not one attended with large 
gains; nor can it generally be relied on for a mere subsis- 
tence, but must necessarily be filled by persons whose princi- 
pal pursuit will not allow an appropriation of much time or 
labor to the attainment of accurate legal information, even 
upon those subjects with which they have officially to deal. 
That the justice is required or allowed to be his own clerk, 
is not a sufficient reason to divest him of his judicial charac- 











VEST 

















JULY TERM, 1860. 423 








Johnson v. Jeffries. 





ter whenever he performs an act, which a clerk, under other 
circumstances, would do. We have not been able to see, 
therefore, that in issuing an execution he is to be held re- 
sponsible as a mere ministerial officer, but our inclination is 
to hold all his acts, which from the beginning to the end of 
a suit the law requires him to perform, as judicial and 
involving only that responsibility which attends all judicial 
officers. Judgment affirmed. 


JOHNSON, Appellant, v. JEFFRIES, Respondent. 


1. A mortgage or deed of trust of personal property is valid between the par- 
ties thereto, although possession may not accompany the deed, and no re- 
cord be made thereof. 

2. The eighth section of the act concerning fraudulent conveyances, (R. C. 
1855, p. 804,) providing that no mortgage or deed of trust of personal prop- 
erty shall be valid against any other person than the parties thereto, unless 
possession thereof be delivered to and retained by the mortgagee, or trustee, 
or cestui que trust, or unless the mortgage or deed of trust be acknowledged 
or proved and recorded, can not be invoked by all persons indiscriminately, 
whether trespassers or wrongdoers ; to entitle a person to invoke the aid of 
this provision against the mortgagee, or trustee, or cestui que trust, he must 
show himself related in some way to the parties to the instrument. 


Appeal from Greene Circuit Court. 


The facts sufficiently appear in the opinion of the court. 


Edwards & Ewing, for appellant. 


I. The court erred in excluding from the jury the deed 
from Bartlett to plaintiff. As between the parties to the 
deed, it is valid, although not acknowledged or proved, as 
the law requires to make it good against third persons. The 
defendant does not claim that he is the owner of the slave, 
but that plaintiff is not. He is not a third party within the 
meaning of the eighth section of the act concerning fraudu- 
lent conveyances. (R. C. 1855, p. —-, § 8.) The evidence 
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shows conclusively that the slave was the property of Bart- 
lett, and that defendant is merely in possession of her with- 
out a shadow of title, without setting up any claim whatever 
to the title, and without any authority whatever. The court 
erred in excluding the declarations of the defendant; so also 
in excluding the deposition of Dales. 


Ewine, Judge, delivered the opinion of the court. 


This was an action to recover the possession of a slave 
which was alleged to be unlawfully detained by Jeffries. The 
plaintiff’s claim is based upon a mortgage or deed of trust 
with power of sale executed to him by one Bartlett to secure 
the payment of certain promissory notes in which he was 
Bartlett’s security, and which he alleges he paid, whereby he 
became entitled to the possession of the slave. 

The answer denied that Bartlett was the owner of the 
slave, and that the defendant unlawfully detained her from 
plaintiff’s possession. On the trial the plaintiff offered the 
deed in evidence, which was excluded by the court on the 
ground that it had not been acknowledged and recorded ; 
and this ruling of the court is assigned for error. 

The statute on this subject declares that no mortgage or 
deed of trust of personal property shall be valid against any 
other person than the parties thereto unless possession of the 
mortgaged or trust property be delivered to and retained by 
the mortgagee, or trustee, or cestui que trust, or unless the 
mortgage or deed of trust be acknowledged or proved and 
recorded in the county in which the mortgagor or grantor 
resides, in such manner as conveyances of lands are by law 
directed to be acknowledged and recorded. 

The deed, as between the parties thereto, is good, although 
not acknowledged and recorded, and the defendant does not 
appear to be in a position to claim the benefit of the statute 
or to question the validity of the instrument in question. 
The answer sets up no title in the defendant to the slave, 
and it discloses nothing that would preclude Johnson from 
using the deed as evidence of his alleged right to the prop- 
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erty. It does not appear that Jeffries stands in any such 
relation to the parties to the instrument—as, for instance, a 
purchaser or creditor—as that he would be prejudiced by 
giving effect to the deed. An illustration of the evident in- 
tent and meaning of the statute would be seen in the pro- 
tection it would afford a subsequent purchaser from the mort- 
gagor—who as mortgagor should retain the possession of the 
property, there being no registry of the instrument—in a suit 
by the mortgagee to recover it from such a purchaser. The 
purchaser in such case could, with great propriety, claim 
the protection of the statute; and the deed could not be 
used to defeat his title to the property. It isa great mis- 
conception of the statute to so interpret it as to apply to all 
persons indiscriminately, except the parties to the instru- 
ment, and thus permit any third person, a trespasser or 
wrongdoer it may be, to invoke its aid. The deed which 
was the foundation of the plaintiff’s title to the property hav- 
ing been excluded, the other evidence offered was, we sup- 
pose, deemed immaterial. 

The judgment will be reversed and the cause remanded ; 
Judge Napton concurring. Judge Scott absent. 


FULBRIGHT, Respondent, v. CANNEFOX et al., Appellants. 


1. Infants can not appear by attorney as parties plaintiff in actions for parti- 
tion; they must sue by guardian. 

2. Judgments rendered in proceedings where infants appear by attorney are 
not nullities as to them ; they are voidable, and may be set aside on terms. 

8. It is the duty of the court, in proceedings for partition, to see that all the 
title of the parties to the suit is conveyed by the judgment. Hence, where 
in proceedings for partition one of the plaintiffs, an infant, appeared by at- 
torney, and the sheriff afterwards instituted suit on a note given to him by 
a purchaser at the partition sale, who defended on the ground that the judg- 
ment in partition was invalid as to such minor, who had since become of 
age ; held, that, before compelling the purchaser to pay the note given for 

the land purchased at the partition, it would be proper that the question as 

to the acquiescence of such minor in the partition judgment and sale should 

be satisfactorily settled. 
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Appeal from Greene Circuit Court. 


In the year 1855 proceedings for the partition of the real 
estate of Joseph Cannefox, deceased, were instituted by his 
widow and heirs. All the parties to the suit were made par- 
ties plaintiff, among others Sarah J. Humphries, a minor 
daughter of said Cannefox, whose husband had previously 
died. She appeared by attorney, no guardian being appoint- 
ed. The court ordered a sale of the property, and upon the 
sale William J. Cannefox became the purchaser of a portion 
of the land, and gave his note to the sheriff for $2,080, with 
Sarah Cannefox and others as securities. This note the 
sheriff instituted suit upon to the use of the heirs of said 
Joseph Cannefox. The sheriff’s return states that he execu- 
ted the writ of summons on Sarah Cannefox by “ leaving a 
true copy of the within writ with a white member of the 
family over the age of fifteen years ;”” but does not state that 
the copy was left at the usual place of abode of said Sarah 
Cannefox. At the return term, March term, 1858, judg- 
ment by default was rendered against the defendants. At 
the same term the defendants moved the court to set aside 
said judgment on the ground that the defendants thought 
and believed, when said default was rendered, that William 
Cannefox, the principal in the note, and the purchaser at 
the sheriff’s sale, would get a good title upon the payment 
of the note; that since said judgment by default they had 
ascertained that said partition proceedings were irregular, 
and that no valid title would pass to said W. Cannefox. The 
court overruled the motion. At the March term, 1859, said 
William J. Cannefox moved the court again to be permitted 
to answer. He set forth that he made no defence and let 
judgment go by default because he then thought he had no 
defence, but that he had since learned that the petition for 
partition was not regular, and that the proceedings were 
void, inasmuch as there was no party defendant and there 
were minor plaintiffs. This motion also the court overruled. 
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At the same term a motion in arrest of judgment was made 
on the ground that the sheriff, the plaintiff, was not the real 
party in interest. This motion was overruled. At the same 
term, the defendant Sarah Cannefox moved the court to set 
aside the judgment because she received no legal notice of 
the commencement of the suit. This motion was overruled. 
Afterwards, and at the same term, the defendants presented 
their petition to the court praying a stay of execution. In 
this petition the parties set forth, among other things, that in 
the said partition proceedings there were three minor plain- 
tiffs, one of whom, Sarah J. Humphries, appeared in person 
without guardian. This petition, on motion, the court over- 
ruled at the August term, 1859. 


Orr & Richardson, for appellanis. 


I. The court had no jurisdiction of the person of Sarah 
Cannefox, she not being served. The court erred in over- 
ruling her motion. The judgment is void as to her. The 
petition in partition was signed by a minor and therefore the 
proceedings are void. Infants can only appear by guardian 
or next friend. (Thornton v. Thornton, 27 Mo. 302.) A 
sale in partition is a sale by the parties themselves. A 
warranty of title is implied. (Picot v. Page, 26 Mo. 420.) 
The proceedings in partition being so irregular as to make 
them void, the purchaser should not be held to pay the 
money without getting a title. The sheriff had no right to 
bring suit in his own name. 


Parsons, for respondent. 


I. No meritorious defence was set up in the motion to set 
aside the default. In suits for partition, infants may appear 
as parties plaintiff by guardian. (27 Mo. 805.) The peti- 
tion to stay execution was properly overruled. It does not 
appear that they were not apprised of all the facts relating 
to the partition and sale at the time of the purchase. It 
does not appear that they exercised due diligence. 
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Napton, Judge, delivered the opinion of the court. 


All the facts which we think necessary to enable the court 
to make a satisfactory and equitable adjustment of this con- 
troversy are not before the court. The main defence, origin- 
ally set up in the case, undoubtedly proceeded upon grounds 
which would not now be considered available and which were 
so determined on the trial. But the case ultimately took 
another turn, and the principal point finally relied on as a 
defencé to this suit was the infancy of Sarah J. Humphries, 
one of the parties plaintiff in the partition proceeding, and 
her appearance by attorney. It was also insisted that one of 
the defendants in this suit, Sarah Cannefox, was not properly 
served, and that the default against her should have been set 
aside for this reason. 

In relation to this last point, we think it sufficient to ob- 
serve that, whether served with notice or not, Sarah Canne- 
fox appeared with the other parties defendant and participa- 
ted in all the proceedings subsequent to the default. It 
would be folly to send the case back for this cause alone, as 
it would only tend to create expense to no purpose. Admit- 
ting that the default should have been set aside, yet, as there 
were repeated continuances, and all the defences which 
could have been offered previous to the default were heard 
in fact and tried upon subsequent motions, in which Sarah 
Cannefox, the party not sued, as well as the other defen- 
dants, united, there is evidently no merit in the defence of 
want of notice. 

The main fact relied on to set aside the judgment in this 
case is that Sarah J. Humphries, one of the minor plaintiffs 
in the suit for partition, appeared by attorney. There is no 
question that this makes the judgment in partition voidable, 
but it does not appear that the party thus appearing by at- 
torney desires to avoid the judgment. In truth, the present 
action, which is brought by Fulbright for the benefit of all 
the partitioners upon a note given for the sale of the land 
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or a portion of it, would seem to indicate an acquiescence 
on the part of Sarah J. Humphries in the judgment. A 
court would not permit her to set aside the judgment and at 
the same time retain the purchase money of the land. Such 
judgments are not nullities, but may be set aside on terms. 
(See the case of Gott v. Powell, 30 Mo. —.) * 

But the judgment in partition was, so far as S. J. Canne- 
fox was concerned, undoubtedly liable to be reversed or an- 
nulled, and as the court ought to see, in these partition pro- 
ceedings, that all the title of the parties to the partition suit 
is conveyed by the judgment, we can see no impropriety in 
having this matter settled in the suit upon the note, when 
the point is brought to the attention of the court. It may 
be that Mrs. Humphries, who is now of age, is willing to 
make a deed, and thus end all doubt or difficulty on the 
question. It may be that in some other mode her acquies- 
cence in the judgment could be procured ; and if, as has 
been suggested, the purchasers are anxious to complete their 
bargain, provided they can be assured of a good title, the 
whole matter may be readily settled in the present suit with- 
out forcing the purchasers to rely upon a mere implication 
that the participation of Mrs. Humphries in the present suit 
is to be regarded as a ratification of the judgment in the par- 
tition proceedings. We shall therefore remand the case in 
order that these questions may be satisfactorily settled be- 
fore compelling the purchasers to pay the amount of their 
bonds. Judgment reversed and remanded. The other 
judges concur. 


——_+1202>—__- 


BALDWIN e¢ al., Respondents, v. DILLON, Appellant. 


1. In suits for the possession of personal property, under the eighth article 
of the practice act of 1849 (Sess. Acts, 1849, p. 82,) if the defendant gave 
a forthcoming bond, as allowed by said article, with sureties, judgment 
could be rendered against the sureties only in the mode pointed out in the 
ninth section of said article. 

* This case is still pending upon a motion for a rehearing. 

28—voL. xxx. 
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Appeal from Buchanan Court of Common Pleas. 


The facts sufficiently appear in the opinion of the court. 
Hall, Vories § Vories, for appellant. 


I. The court improperly excluded from the jury the will of 
W. P. Flint. The instructions given were erroneous. The 
verdict and judgment are entirely erroneous. The verdict is a 
verdict in trover for damages. The court could not on sucha 
verdict render a judgment against the securities. (4 Black. 
19; 13 Mo. 209.) The verdict is not in conformity to law. 


Woodson § Loan, for respondents. 


I. The court committed no error in giving or refusing in- 
structions. The instructions given on the part of the plain- 
tiff, as qualified and restricted by those given on the part of 
defendant, presented the law of the case fairly before the 
jury, and the judgment of the court ought not to be reversed 
on account of an erroneous instruction, which it is evident 
could not have prejudiced the party excepting. (7 Mo. 416; 
8 id. 224; 9 Mo. 302; 10 Mo. 62.) Some three or four 
witnesses fix the value of the slave at one thousand dollars. 
No injury was done the defendant. The judgment is suffi- 
cient. (Hoenthal v. Watson, 28 Mo. 360.) 


Napton, Judge, delivered the opinion of the court. 


This suit was brought to recover a slave which the plain- 
tiffs alleged to belong to them. The suit was brought under 
the provisions of the eighth article of the act of 1849. One 
of the instructions, given by the court to the jury which 
tried the case, was that the measure of damages was the value 
of the slave at the commencement of the suit and six per 
cent. interest thereon. The verdict of the jury was, “ We, 
the jury, find for the plaintiffs and assess their damages at 
eight hundred dollars, and interest at six per cent. from the 
commencement of the suit, being nine hundred and thirty- 
six dollars and fifty cents.’ The judgment was, that plain- 
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tiff recover nine hundred and thirty-six dollars and fifty 
cents against the defendant and his securities in the bond 
given to the sheriff for the detention of said slave, as and for 
their damages, and also their costs and charges. 

The suit appears to bave been tried by the court and jury 
as an action of trover would have been before the introduc- 
tion of the new system of pleading. The value of the slave 
was not found, nor was any judgment rendered for the re- 
turn of the slave to the plaintiffs. The finding of the jury 
may be understood as a finding that the plaintiffs were the 
owners of the property sued for and were entitled to the 
possession. The value of the slave is given, as we conjec- 
ture, in the form of damages, inasmuch as the instructions 
of the court authorized the jury to assess the value of the 
slave at the commencement of the suit as damages. 

The eighth article of the act of 1849, concerning the 
claim and delivery of personal property, is manifestly imper- 
fect, and to remedy its defects and omissions resort has been 
had to the code of 1845. (Shaffer v. Falduesch, 16 Mo. 
3387; Collins v. Hough, 26 Mo. 149; Berghoff v. Heckwolf, 
26 Mo. 511.) But the replevin act of 1845 was essentially 
different in spirit from the code of 1849 in the remedy pro- 
vided for the recovery of specific property. The replevin act 
of 1845 did not allow a cross replevin, made no provision for 
the defendant’s retaining the property when the plaintiff fol- 
lowed the prescribed course of proceeding. Nothing is said, 
therefore, in the code of 4845 about the defendant’s securi- 
ties, as no such case was contemplated. The ninth section 
of the eighth article of the act of 1849 is the only provision 
touching this subject, so far as the bond of defendant is con- 
cerned, and there is no authority in that section for a judg- 
ment against the securities, except in the mode pointed out 
in the section, and this was not pursued here. 

The failure of the jury to assess the value of the slave in 
so many words, and of the court to give a judgment, either 
for a return of the slave, or for her value, are errors which 
could not, so far as we can see, injure the defendant; but 
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the defendant’s securities are not responsible, except in the 
mode pointed out by the statute, and no motion in arrest of 
judgment was necessary to save this point. The judgment 
of the court must therefore be reversed for this error. 

A great number of instructions were given in this case, 
touching the title to the slave sued for—indeed all the in- 
structions which were asked on both sides—and no substan- 
tial objection is made to them. The will of W. P. Flint, by 
which he undertook to dispose of the slave, was no evidence 
of his title, and was therefore rightly excluded. 

Judgment reversed and case remanded. The other judges 
concur. 





CaRTER, Plaintiff in Error, v. MILus e¢ al., Defendants in 
Error. 


1. In order that a third party, not an original party to a suit, may be permit- 
ted to come in and set up his claim to the subject matter in controversy or 
his defence, it is not required that he should be a necessary party. 

2. Where a party seeks the specific enforcement of a contract to convey land, 
and a third person, not a party to such suit as originally instituted, who 
claims the same land by an alleged superior title under the person against 
whom such specific enforcement is sought, desires to be made a party, he 
may well be permitted to come in and defend ; if a decree as between the 
original parties to the suit would affect his rights injuriously—as by casting 
a shadow on his title—he would have a right to be heard. 

8. One M., residing in the year 1856 in the state of California, owned certain 
lots adjoining the city of St. Joseph, Missouri. He had in St. Joseph an 
agent authorized to sell said lots for a specific sum. An uncle of M., a sur- 
geon in the United States army, stationed at Fort Columbus, New York 
harbor, was also made acquainted with his wish to dispose of said lots. An 
offer by one G. to purchase said lots was transmitted through said uncle to 
M. in California. M. thereupon executed a deed dated in California, Octo- 
ber 6, 1856, conveying said lots to G., and forwarded the same by mail to 
the uncle at Fort Columbus, where it was received by him about December 
1, 1856, and immediately handed over to Gibbs upon his paying the pur- 
chase money. In the mean time, the agent of M. at St. Joseph had, on the 
20th of October, 1856, in good faith, entered into a written contract to sell 
said lots toone C. C., on the 29th of Nov’r, 1856, instituted a suit against 
M. for the specific enforcement of this contract. M., being a nonresident, 

was notified by publication, but made default. G., on his own motion, was 
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admitted to defend, against the objection of the plaintiff. Held, that G. 
was, under the circumstances, properly admitted to defend; that having 
the legal title and a prior equity—the acceptance of the offer of G. being 
prior to the contract with C.—his title would prevail over the naked agree- 
ment to convey to C. 

4. An order of publication against absent defendants does not operate as no- 
tice to purchasers until it is executed. 


Error to Buchanan Court of Common Pleas. 


The facts sufficiently appear in the opinion of the court. 
Loan, for plaintiff in error. 


I. The court should have overruled the motion filed by 
Gibbs to be made a party defendant in this suit. No author- 
ity has been shown to authorize such a proceeding. If he 
had the legal title, as he asserts, a judgment against Mills 
could not affect him. He had no standing in a court of 
equity. (Gamble v. City of St. Louis, 12 Mo. 617; Taylor 
v. Ulrici, 19 Mo. 89; Drake v. Jones, 19 Mo. 428; 17 Mo. 
562.) If he lad not the legal title, then he is not in a posi- 
tion to question the plaintiff’s rights. This proceeding is 
not the way to settle the prior equity between Carter and 
Gibbs. (20 Mo. 222; 24 Mo. 87.) If the doctrine con- 
tended for be correct, then a final conveyance to a third per- 
son would always be sufficient to defeat an action for a spe- 
cific performance of a contract for the sale of land, however 
fraudulently obtained or insufficient it may be as against 
the plaintiff. The argument is this. The plaintiff can not 
question the validity of Gibbs’ deed, because the plaintiff has 
established no right against Mills, and he can establish no 
right against Mills because Gibbs’ deed is a bar. Can this 
be law? Or is the plaintiff authorized to establish his right 
against Mills and then be permitted to question Gibb’s title ? 
In such case Gibbs’ deed, if he had one, is prima facie good 
against the world, and, if not set aside by Mills or his repre- 
sentatives, will hold the property. In such a case there can 
be no trust resulting in favor of the plaintiff, because it does 
not appear that Gibbs had knowledge of Carter’s rights. If 
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Gibbs’ deed was fraudulent as against Mills, no trust would 
result in favor of the plaintiff, because in equity Mills as 
against Gibbs is entitled to have the deed cancelled. The 
motion to strike out Gibbs’ answer should have been sus- 
tained. 

II. The letter to Dr. Mills should have’ been excluded. 
A. J. Mills was an adverse party to the plaintiff. His co-de- 
fendant Gibbs could not call him as a witness; nor would 
his declarations be admissible. The exhibit filed with Sug- 
well’s deposition, purporting to be a copy of the original deed 
from Mills to Gibbs, was improperly admitted in evidence. 
The declarations of law asked by plaintiff should have been 
given. Those given for defendant should have been refused. 


Hall, for defendants in error. 


I. Gibbs was properly made a party. If Gibbs’ title is 
superior to Carter’s, then he is interested in the suit adverse- 
ly to plaintiff, because Carter, by obtaining a decree, would 
get a perfect title on record, and, by selling to an innocent 
purchaser for value, could defeat Gibbs’ title. If Gibbs’ 
title is inferior to Carter’s, still Gibbs is interested in the suit, 
because in the case last supposed he and not Mills would be 
entitled to the purchase. (11 Wheat. 304; 2 Brock. 42; 
16 Mo. 249; 3 Cod. R. 172.) Gibbs, having received his 
deed after the commencement of this suit, was properly made 
a partner under section 24 of article 11 of the practice act. 
Gibbs had an interest in the suit. (15 Mo. 640; Adams’ 
Eq. 166; 2 Sug. Vend. 98.) Carter was not injured by 
making Gibbs a party. The court was thereby enabled to 
decide the whole controversy. The deed to Gibbs took effect 
from its date, October 6, 1856. Plaintiff did not contract 
until October 20, 1856. (4 Kent, 454; 2 Mass. 447; 9 
Mass. 295; 15 Wend. 658; 13 Johns. 284; 1 N. H. 358; 
4 Day, 66; 5 Ired. Eq. 304.) If it took effect from its de- 
livery only, still it is good against Carter. Gibbs has the 
legal title; he acquired it without knowledge of Carter’s 
equity ; having paid the purchase money, his equity is at 
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least equal to Carter’s, and having the legal title his rights 
are superior to Carter’s. The letter to Dr. Mills is sufficient 
of itself to defeat plaintiff’s action. Gibbs’ equity is supe- 
rior, being prior in point of time.- Carter, having paid no 
part of the purchase money, is to be taken as having con- 
tracted with notice of Gibbs’ prior contract. (Paul v. Ful- 
ton, 25 Mo. 163.) The execution of the deed was sufficiently 
proved. (Clardy v. Richardson, 24 Mo. 296.) The ques- 
tion of lis pendens does not arise in this case. No notice 
until process is served or publication completed. (4 Bibb, 
499; 9 Paige, 513; 15 Ala. 24; 2 Rand. 104; Adams’ Eq. 
154; 1 Sto. Eq. § 406.) 


NapTon, Judge, delivered the opinion of the court. 


Andrew J. Mills was the owner of ten acres of land, laid 
off into lots, adjoining the city of St. Joseph. He resided 
in California, but he had an agent named McClelland, in St. 
Joseph, who was authorized to sell these lots for one thou- 
sand dollars. His uncle, Dr. Madison Mills, a surgeon in 
the United States army, stationed, at the date of this trans- 
action, at Fort Columbus, New York harbor, was also made 
acquainted with his wish to dispose of these St. Joseph lots, 
and a correspondence ensued between the uncle and nephew 
which resulted in a sale of the lots for $700, to M. Gibbs, 
and a deed from A. J. Mills to Gibbs, dated in California on 
the 6th of October, 1856. This deed was forwarded by mail 
to Dr. Mills, at Fort Columbus, where it was received about 
the 1st of December, 1856, and immediately handed over to 
Gibbs upon his payment of the purchase money. Gibbs had 
the original deed forwarded by mail to the recorder of deeds 
at St. Joseph, to have the same placed on record, but it 
appears that the letter was never received by the clerk or 
recorder to whom it was directed. 

Meanwhile, McClelland, as agent for Mills, on the 20th 
day of October, 1856, made a contract in writing, with the 
plaintiff, Carter, for the sale of these lots at the price of 
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$1,000. This suit is brought against Mills to compel a spe- 
cific execution of this contract, and to get a decree for the 
title in Carter upon his paying the one thousand dollars. 
Mills, being a nonresident, was notified by publication, but 
made default, and Gibbs moved to be admitted to defend and 
set up the facts as we have just stated them. This the plain- 
tiff objected to, but the court allowed it, and the title, as 
between Gibbs and the plaintiff, was examined, and the result 
of the investigation was the establishment of Gibbs’ title and 
the refusal of the court to decree a specific performance 
against Mills. 

This permission of the court to let in Gibbs as defendant 
presents the main question in the case. The plaintiff insists 
that the proceeding is without precedent; that if Gibbs has 
the legal title, any decree which he may obtain against Mills © 
will not affect it, and therefore Gibbs has no right to inter- 
plead ; and if Gibbs’ title depends upon his superior equity, 
this is not a proceeding in which it can be considered. 

This objection to the proceedings of the court, coming 
from the quarter it does, certainly presents to us the appear- 
ance of a singular anxiety for self-sacrifice in order to pre- 
serve order and regularity in judicial proceedings. The 
plaintiff asks the interposition of the court to procure him a 
title, for which he offers to pay one thousand dollars, and 
brings the money into court, and yet he considers it entirely 
immaterial to his case whether this title shall be a good one 
or a worthless one. Gibbs proposes to have this question 
settled, and therefore applies to the court for leave to come 
in and defend. But the plaintiff objects, and says it matters 
not whether Gibbs has the title or not; that he asks no re- 
lief against him ; that he is willing to take a decree against 
Mills alone, pay the thousand dollars, and take a worthless 
title. 

To this dilemma the plaintiff’s objections must inevitably 
lead, unless, indeed, some advantage is expected to be de- 
rived from a decree of the title in him in a subsequent con- 
troversy with Gibbs. The question, then, presents itself, 
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will the court, on the hypothesis that Gibbs’ title is valid and 
a decree would in nowise affect it, perform the vain and nu- 
gatory act of decreeing a title from Mills when he has already 
parted with it to Gibbs? Such a course can only tend to 
multiply suits and protract litigation. If, on the other hand, 
a decree would affect Gibbs’ rights to the land in any way, 
it is clear that Gibbs has a right to be heard. If the title 
thus put on the record would have the effect of casting a 
shadow on Gibbs’ title, this circumstance alone has furnished 
courts of equity with a considerable branch of their juris- 
diction. The facts set up by the defendant Gibbs do not 
show an absolute title in him on the face of the conveyance, 
which facts in pais might not and could not overturn. On 
the contrary, the merits of the respective claims depend ob- 
viously upon the proper construction of the letter of Mills to 
his uncle enclosing the deed, and the other acts and circum- 
stances attending the delivery of the deed. 

It must be borne in mind that the plaintiff in this case does 
not ask any compensation in damages against Mills for a 
breach of his contract. He asks only for the title, for a de- 
cree of the title to the lots. If a court of equity, in such a 
proceeding, is satisfied, from the answer of the defendant, or 
from the interposition of a third person, who has the title, 
that the decree prayed for would be absolutely nugatory, will 
the court still proceed to perform a nugatory act? Why 
should the plaintiff insist on it, when it will be of no advan- 
tage to him ? 

It is not the law, that in order to admit a third party, not 
an original party to a suit, to come in and set up his claim 
or his defence, that he must be a necessary party—one with- 
out whom the suit could not regularly have progressed. In 
Hopkins v. Page, 1 Brock, 42, Judge Marshall observes: 
‘* All persons having distinct interests must be brought into 
court, but where the interest of one person is involved in 
that of another, and that other possesses the legal right, so 
that the interest may be asserted in his name, it is not, I 
think, always necessary to bring both before the court. Thus, 
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a trustee may sue, without naming the cestui que trust as a 
party ; an executor or administrator may sue without nam- 
ing legatees or distributees ; and the obligee in a bond, where 
it is not by law assignable, may sue, or the equitable assignee 
may sue in his name, without being named himself as a 
party. This may, I think, be done in a court of equity as 
well as in a court of law. The person having the equitable 
interest, if the suit be not really brought for his benefit, may 
insist on being made a party, and the court will direct it; 
but I do not think the omission of persons in this situation 
any objection to the suit.”” The case now under considera- 
tion is not one of the cases put by the chief justice in illus- 
tration of his position, but the observation is cited to show 
that the rule of practice allows parties to be heard who might, 
if they saw proper, permit the case to progress without their 
interposition. Here, the owner of the title—for we assume 
for the purposes of this inquiry that Gibbs has acquired the 
title from Mills—voluntarily comes forward and asserts his 
title. Whether it is good against the plaintiff is the ques- 
tion he proposes and is willing to have tried. He was not a 
necessary party, and the case, so far as Carter and Mills are 
concerned, might have proceeded to a decree; but how can 
the plaintiff be possibly injured by settling the whole con- 
troversy at once? As Gibbs has come forward and explained 
his title to the lots which plaintiff asks a decree for, and 
Gibbs’ title as well as the plaintiff’s is decreed from the de- 
fendant Mills, must the court close its eyes to the fact and 
proceed to perform a mere vain ceremony, and one which 
must, upon any reasonable calculation of plaintiff’s motives, 
lay the foundation for another suit? We fully appreciate 
the propriety and necessity of order and formality in judi- 
cial proceedings, and are aware that general rules for the 
conduct of suits—although they may in exceptionable cases 
lead to some inconvenience and expense—must not be aban- 
doned. But we have not been satisfied that the course pur- 
sued in this case is a breach of these rules; on the contrary, 
it seems in accordance with the spirit of our practice act. 
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We shall therefore proceed to consider the points upon which 
the merits of the case turned. 

It is plain that Gibbs has the prior legal title, if the deed 
of Mills is to be construed as taking effect from its date, and 
this depends upon the circumstances attending the execution 
and delivery to Dr. Mills. We copy the letter from Mills to 
his uncle Dr. Mills enclosing the deed, which is dated Louisa 
county, California, 6th October, 1856: “I received your let- 
ter dated September 1st on the 4th inst., and Mr. Montgo- 
mery Gibbs’ proposition to purchase ten lots in St. Joseph 
gardens, Missouri. My price has always been $1,000, but 
they have been an expense rather than a profit, so I con- 
cluded to accept his offer. If seven hundred dollars is low 
for the property, I may do as well with it as the lots, and have 
it on hand where I can look to it. Isend the deed for the 
lots, as I wish to dispose of what scattering property I have 
in different places, so as to get my little means together so 
that I can use them. I think it best even at a loss. Yours, 
&c., &c., A. J. Mills.” 

The court instructed the jury that “If the defendant 
Mills, in pursuance of an offer of defendant Gibbs, made 
and executed a deed for the land described in plaintiff’s 
petition on the 6th October, 1856, and sent said deed by 
mail to Dr. Mills in New York, to be delivered to said defen- 
dant Gibbs, and that said deed was delivered to said Gibbs 
in December, 1856, and that Gibbs thereupon paid the pur- 
chase money, the plaintiff can not recover.” 

It is well settled that a delivery of a deed to a stranger 
for the use of the grantee is a good delivery, and where the 
deed is to be handed to the grantee upon his compliance with 
a condition, the deed still takes effect from its date when the 
condition is complied with and the deed is thereupon deliv- 
ered. It would be different if the deed is delivered to a 
stranger subject to the future control of the grantor. 

The case of Belden v. Carter, 4 Day, —, affords an illus- 
tration of the application of the rule. There the grantor 
said: ‘Take these deeds. If I never call for them, deliver 




























440 J suiniemneoal CITY. 


Carter Vv. Mills. 











over one to P., (defendant's wife,) val the other to area 
after my death. If I call for them, deliver them up to me.’ 
The court said: “ It was a delivery of a writing as a deed to 
the use of the grantee, to take effect at the death of the 
grantor, deposited in the hands of a third person to hold till 
that event happened, and then to deliver it to the grantee. 
The legal operation of this delivery is, that it became the 
deed of the grantee presently ; that W. held it as trustee for 
the use of the grantee ; that the title became consummated 
in the grantee by the death of the grantor, and that the dee 
took effect by relation from the time of the first delivery.” 

If this principle is a correct one, and we apply it to the 
facts of this case, it will be seen at once that on the 20th 
October, 1856, Mills’ agent, McClelland, could make no con- 
tract affecting these lots, since his principal had previously 
parted with his title. But if the doctrine of relation, as 
stated in the case of Belden v. Carter, should be thought 
inapplicable, it is not perceived that the result would be dif- 
ferent. There is no charge of want of good faith in this 
transaction on the part of either the principal, Mills, or his 
agent, McClelland. Each acted, no doubt, in ignorance of 
what the other was doing. If Mills had known of McClel- 
land’s contract to sell his lots for a thousand dollars, he of 
course would not have sold to Gibbs for seven hundred. The 
letter of Mills and the accompanying deed must undoubtedly 
be regarded as an acceptance of the offer of Gibbs made 
through Dr. Mills, and when the deed was received and the 
money paid, the legal title was then, at all events, in Gibbs, 
and the contract on which it was based was prior in time to 
that made with the plaintiff. Gibbs, then, had the legal 
title and a prior equity, which would surely prevail over a 
naked agreement to convey. 

We do not see how the doctrine of lis pendens has any 
bearing on the case. The plaintiff’s suit was commenced on 
the 29th November, 1856, previous to the reception of Mills’ 
deed in New York, which was about the 1st of December. 
But there was no actual notice to Mills, and the notice by 
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publication could not have been completed before the con- 
summation of the negotiation between Mills and Gibbs. 
Neither Mills or Gibbs could have had notice, either actual 
or constructive. An order of publication against absent de- 
fendants does not operate as notice to purchasers until it has 
been executed. (Hayden v. Bucklin, 9 Paige, 518; Cleven- 
ger v. Hill, 4 Bibb, 499.) 

The judgment of nonsuit is affirmed; Judge Ewing con- 
curring. 





Davis, Appellant, v. Lams, Respondent. 


1. A vendor of land has a lien thereon for the unpaid purchase money. 
Appeal from Grundy Circuit Court. 


The plaintiff sets forth in his petition that on the 24th of 
April, 1857, he entered into a contract with the defendant 
to sell him a certain tract of land for one hundred and twenty 
dollars ; that the defendant paid twenty-five dollars, and de- 
livered to plaintiff his promissory note for ninety-five dollars, 
the balance of the purchase money ; that at the time of the 
sale he gave defendant a title bond for said land ; that plain- 
tiff has not made a deed to defendant for said land; that 
the note is still due and unpaid. He asks judgment for 
the amount of the note, and that the land be sold to pay 
the same. 


Tindal, for appellant. 


I. The court erred in refusing to enforce the lien. 
Napton, Judge, delivered the opinion of the court. 


This suit was brought by the vendor of a tract of land 
against the vendee on a note given for the purchase money ; 
and the object was to procure a judgment on the note, and 
enforce the lien on the land sold. No title had been made 
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to the vendee. A judgment by default was had, and at an 
ensuing term a final judgment on the note, but the court 
refused to subject the land to its payment. 

We have not been able to discover upon what grounds 
the court refused to enforce the lien. The appellee has not 
appeared here, and we are not advised of the points upon 
which the case turned in the circuit court ; but if there were 
any good reasons for denying the enforcement of the vendor’s 
lien in this case, they have escaped our observation in exam- 
ining the record. 

Judgment reversed and case remanded. Judge Ewing 
concurs. Judge Scott absent. 


——_1see+—— 


Reep, Defendant in Error, v. Price e¢ al., Plaintiffs in Error. 


1. An action to recover damages for trespass to land can be maintained upon 
possession alone. Where the possession of the plaintiff is admitted, the de- 
fendant may put in issue his possessory right, but to sustain such a defence 
he must show a superior right in himself or in another under whom he 
claims. If the defendant be a mere intruder he can not, the plaintiff’s 
possession being admitted or proven, show a want of title in the plaintiff. 

2. Where the plaintiff, in an action for trespass to land, claims in his petition 
ownership and possession, and the possession is admitted or proven, the de- 
fendant, if he be a mere intruder, can not be permitted to introduce evi- 
deuce to show a want of title in the plaintiff in mitigation of damages. 


Error to Cole Circuit Court. 


This was an action against Thomas L. Price and others to 
recover damages for an alleged wrongful entry upon a certain 
lot in the city of Jefferson, “‘ of which the plaintiff then was 
and still is in possession and owner,” and the building of an 
embankment thereon. The plaintiff alleges special damages. 
The embankment was built in the construction of the Pacific 
railroad. The defendants, by their answer, put in issue the 
alleged ownership of plaintiff, but did not deny the possession. 
At the trial plaintiff proved his possession, and introduced 
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evidence tending to prove that the damages to the lot were 
as alleged in the petition. The defendants introduced evi- 
dence with a view to show that the trespass complained of 
was no injury to the lot, but a benefit, the embankment on 
it being part of the Pacific railroad. This evidence showed 
no special benefit to said lot other than the general enhance- 
ment of value resulting to all real estate along the line of 
the road from the construction of the road. This evidence 
was admitted against the objection of plaintiff. The defen- 
dants then offered to prove that plaintiff, at the time of the 
commission of the alleged trespass, had no title whatever to 
said lot, had none before, and none since, and has been and 
is a trespasser upon the same, the title being in one David B. 
North, in whose favor an action of ejectment was pending 
in the Cole circuit court, the trial term of which was the 
term at which the trial in this cause was proceeding. This 
evidence was excluded. 

The court, at the instance of the plaintiff, instructed the 
jury as follows: “1. It is admitted that the defendants, 
without leave, placed the embankment mentioned in the peti- 
tion on the lot mentioned therein. 2. It is admitted that 
the plaintiff was, at the time of the commission of the alleged 
[trespass] and at the time of the commencement of this suit, 
in possession of said lot.” 

The court gave the following instruction at the instance of 
the defendants: “1. Damages are given as compensation, 
recompense or satisfaction to the plaintiff for an injury ac- 
tually received by him from the defendants. They should 
be precisely commensurate with the injury, neither more nor 
less. The jury ought, therefore, in assessing the damages 
in this case, to give no more than will compensate the plain- 
tiff for the injury he has received. If he has received no 
injury in fact, they ought to give nominal damages.” 

The following instructions asked by the defendants were 
refused: “2. In ascertaining the extent of the injury in 
fact, the jury ought to look to all the circumstances sur- 














JEFFERSON CITY. 


Reed v. Price. 











rounding the property presented in the evidence and affect- 
ing the extent of the injury. 8. The plaintiff, having proved 
no title in this case but the mere possession, can recover only 
for the injury to the possession, if any, between the time of 
the commission of the trespass and the commencement of 
this action ; that is, from the month of May, 1855, when the 
injury is alleged to have been committed, to the 14th of 
April, when the action was commenced.” 
The jury found for plaintiff. 


Gardenhire, for plaintiff in error. 


I. Evidence that the plaintiff had no title and was himself 
a trespasser, ought to have been admitted. To maintain 
trespass there must be a possession, and a right to that pos- 
session. (9 Cow. 39; 1 N. & M. 356; 4 Yates, 218; 11 
Conn. 60; 6 Rand. 556; 2 Brown, 106; 4 Watts, 377; 1 
Johns. 511; 4 Pick. 305; 4 Bibb, 218; 2 Hill, S. C., 466; 
1 Har. & J. 295; 8 Mass. 411; 6 Mo. 583.) It must bea 
lawful possession. The courts will not assist one trespasser 
against another. Possession is prima facie sufficient. It is 
presumed to be lawful and consistent with the right of the 
owner, but it may be shown in defence to be otherwise. If 
not, wrong creates right; the trespasser having no right to 
the property injured, yet has a right to damages for an inju- 
ry done to it. And more, the owner has a right to the same 
damages, and the recovery by the trepasser can not bar his 
recovery. Under such a rule the last trespasser would be 
liable to double damages. This can not be so where the 
possession of the plaintiff is lawful, and consistent with the 
right of the owner. In such cases, the trespasser is liable to 
the party in possession for the injury to the possession, and 
to the owner for the injury to his reversionary interest. 

II. But if the evidence was not admissible in defence, it 
certainly was in mitigation of damages. If the law will 
assist one trespasser against another, it certainly will not 
give him damages beyond the injury to his wrongful posses- 
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sion. Possession is all he has to be injured, and to give him 
damages beyond this would be to offer a premium for tres- 
pass and pay a bonus for wrong. It would place a trespas- 
ser in a better condition than a tenant in lawful possession. 
While the latter is only permitted to recover for the injury 
to his possession, the former would be permitted to recover 
for the injury to the whole estate, and for no better reason 
than that he had wrongfully put himself in possession of it. 
The third instruction ought to have been given. The dam- 
ages ought to have been confined to the injury to the pos- 
session. 


Parsons, for defendant in error. 


I. It was admitted by the pleadings that the plaintiff was 
in the possession of the premises at the time of the commis- 
sion of the injuries complained of. He had therefore the 
right to maintain his action for such injuries. (1 Chitty’s 
Pl. 176.) The appellants in this case set up no license to 
enter from any person claiming an outstanding title ; they 
are therefore to be treated as strangers; hence there was no 
error committed by the court in refusing to permit them to 
show an outstanding title in another party ; in fact no such 
defence was set up in their answer. For the same reason 
the appellants’ third instruction was properly refused. The 
defendant’s second instruction was only calculated to mislead 
the jury, this court having heretofore decided that direct and 
peculiar benefits only can be taken into consideration in the 
assessment of damages done to the landholder in the build- 
ing of roads. (Newby v. Platte County, 25 Mo. 276.) The 
instruction directing the jury to look to all the circumstan- 
ces surrounding the property could have meant nothing more 
than to authorize the jury to consider the fact that the rail- 
road was constructed near by it. The first instruction asked 
by the appellants, and which was given by the court, put the 
question of damages fairly to the jury, and a verdict having 
been returned for much less amount than was claimed in the 
petition, it ought not to be disturbed. 
29—VOL. XXX. 
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EwInG, Judge, delivered the opinion of the court. 


The possession of the plaintiff being conceded, and the 
defendant claiming no title to the premises or license from 
the owner to enter, the question is whether evidence of want 
of title in the plaintiff was admissible. 

The law has been too long and too well settled to render 
it necessary to cite authorities in support of the position that 
possession is sufficient to maintain an action of trespass. In 
this action the defendant may dispute the plaintiffs’ posses- 
sory right, by showing that the title and possessory right are 
vested in himself or another, under whom he claims or whose 
authority he has. But if the plaintiff prove possession mere- 
ly, that will suffice, if the defendant can not show a superior 
right in himself or another under whom he can justify. It 
is true the plaintiff must prove such a lawful possession as 
the defendant had no right to disturb, but any possession is 
a legal possession as against a wrongdoer. (Graham v. 
Peak, 1 East, 246; Lambert v. Strakin, Willes, 219; Cot- 
toirs v. Cowper, 4 Taunt. 546; 3 Metc. 242; First Parish 
in Shrewsberry v. Smith, 14 Pick. 303.) In the case last 
cited the general principle and reasons upon which the doc- 
trine rests is well stated by Chief Justice Shaw, in deliver- 
ing the opinion of the court. He says: ‘There are many 
cases were acts have been done intended to constitute a good 
and valid title, where grants have been made and titles trans- 
ferred, but where, through negligence, ignorance or mistake 
—especially where corporations, public bodies and official 
agents are concerned—such titles can not be legally proved. 
Upon a close investigation a flaw in the title would be dis- 
covered. Ifa lawful owner, in whom the legal title remains, 
chooses to interfere and set up his legal claims, the law, in 
consistency with its own rules in regard to the transmission 
of title, may be compelled to admit his claim. But if such 
owner, upon considerations of propriety, equity and con- 
science, chooses to acquiesce and permit the party in posses- 
sion to retain that possession notwithstanding any defect of 
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title, by what rule of law, of eyuity, or sound policy, can a 
mere stranger be allowed to interfere and by his own act 
violate the actual and peaceable possession of another, and 
thereby compel him to disclose a title, in the validity or inva- 
lidity of which such stranger has no interest ?” 

But it is insisted, in the second place, that if the evidence 
was not admissible in defence, it should have been received 
in mitigation of damages. The instruction asked on this 
point and refused is, in substance, that the plaintiff, having 
proved no title but the mere possession, can recover only for 
the injury to the possession, if any, between the time of the 
commission of the trespass and the commencement of the 
action. It is not perceived upon what principle the evidence 
would be admissible for one of these purposes and incom- 
petent for the other. Such an instruction, and the rule of 
damages it prescribes, would have been entirely consistent 
with the evidence which was excluded, but was clearly inad- 
missible in any other view of the question. If, therefore, the 
evidence was inadmissible and properly excluded, the in- 
struction was erroneous. The error of the instruction con- 
sists in assuming the right of the plaintiff to have been a 
mere possessory one, and in excluding the idea of title. If 
the plaintiff had been a mere tenant, then the rule of dam- 
ages laid down in the instruction would have been proper, 
because, as the interest was only a possessory one, the injury 
could not go beyond that. But such a rule is wholly inap- 
plicable to this case. Because the plaintiff proved a mere 
possession, it did not follow that the damages should have 
been restricted to an injury to the possession. The question 
of title was not necessarily in issue; for possession was 
sufficient to maintain the action ; and the plaintiff’s posses- 
sion having been admitted, and the question of title not hav- 
ing been put in issue by any form of defence that was admis- 
sible, the instruction was wrong in assuming that, because 
possession only was proved, there was no title in the plain- 
tiff, and therefore damages could be given only for an injury 
to the possession. The plaintiff had not only the possession, 
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but prima facie title also; and this presumption of title 
arising from possession not having been rebutted by the de- 
fendant, how could he say that he was liable to respond in 
damages for an injury to the possession merely? The case, 
therefore, stands upon the same ground in respect to the 
measure of damages as any case where all the elements of 
a perfect titlk—namely, possession, right of possession, and 
the right of property—concur in a party plaintiff suing in 
trespass. 

The instructions given laid down the proper rule with re- 
spect to damages. 

The judgment will be affirmed. Judge Scott did not sit. 
Judge Napton dissents. 


Buepsog, Plaintiff in Error, v. Games et al., Defendants 
in Error. 


1. The vendor of an equitable title has a lien for the unpaid purchase money 
to the same extent as the vendor of the legal title. 


Error to Callaway Circuit Court. 


This was an action by the plaintiff Bledsoe against John 
Games, Gideon Games, and Jonathan C. Duvall. The peti- 
tion in substance is as follows: Plaintiff states that on Octo- 
ber 3, 1858, and long prior thereto, he was the owner in 
equity of a certain tract of land; that the defendant Gideon 
Games holds the legal title in trust for the plaintiff; that 
Gideon Games, having the legal title formerly, sold said land 
to his son John Games and Craig Games jointly ; that Craig 
sold his undivided half thereof to John Games; that said 
Gideon then executed a title to said John Games his son; 
that said John Games being the equitable owner, and being 
possessed, transferred by written agreement, dated December 
26, 1856, his said equitable title to the plaintiff Bledsoe for 
$2,000; that having paid the purchase money due upon said 
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agreement, he, Bledsoe, became the equitable owner of said 
land ; that afterwards he, Bledsoe, contracted and agreed to 
sell said land to John Games for the sum of $2,400, for 
which said sum he agreed to take in payment from said John 
Games a note for $1,000 that had been given to said John 
Games by plaintiff, and for the balance of said purchase 
money he took the note of said John Games for $1,400, dated 
October 8, 1857, and payable on or before June 1, 1858; 
that said note is due and remains unpaid; that said Gideon 
Games, being possessed of the legal title and being trustee 
for the plaintiff and having full notice of the lien of the 
plaintiff for the balance of the purchase money, sold the said 
tract to Jonathan Duvall for $2,800; that said Duvall pur- 
chased without notice of plaintiff’s lien; that there is a bal- 
ance of purchase money remaining due and unpaid by said 
Duvall amounting to $1,400; that $1,400 has been paid by 
said Duvall to said Gideon Games. Plaintiff asks judgment 
against said John Games for $1,400, the amount of his note, 
with interest. He also asks that the purchase money still 
remaining unpaid by said Duvall and to Gideon Games be 
arrested in the hands of said Duvall and applied in payment 
of the amount due plaintiff on the note from John Games ; 
that Gideon Games be restrained from collecting the sum 
due from Duvall to the prejudice of plaintiff; that Gideon 
Games be compelled to account for sums received from Du- 
vall. Plaintiff also prays that after the payment of said 
note from John Games the title to the land, as against said 
John Games and Gideon Games, be decreed to vest in said 
Duvall. 
The court sustained a demurrer to this petition. 


Jones §; Hayden, for plaintiff in error. 


I. The plaintiff had invested in the land an interest 
amounting to the sum of two thousand dollars, being the 
price paid by him to John Games. As against John Games, 
to whom he afterwards sold the land, nothing could divest 
that interest except the payment of the money; and so long 
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as the purchase money remained unpaid the land was in 
equity a security therefor. Before he could make this secu- 
rity available, Gideon Games, who held the legal title in trust 
constructively for John Games and his assignee, Willis Bled- 
soe, in violation of that trust, sells to Duvall, receives part 
of the money, and pockets it, and is seeking to obtain the bal- 
ance. Gideon Games had no interest in the land; he had 
sold it. If the purchase money was still due him, that would 
be a fact to be set up by him. He could not foreclose such 
an equity by a private sale to Duvall, by which the rights of 
Bledsoe would be compromised. Bledsoe had a subsequent 
lien and a consequent right to redeem. The petition does 
not show that Gideon Games had any interest in the land ; 
he simply held the title in trust for the equitable owner. 
The balance of the money remaining unpaid can be arrested 
and applied to the satisfaction of Bledsoe’s prior encum- 
brance and equitable lien. Bledsoe was the owner in equity 
before his sale to John Games, and had a lien for his money 
after said sale, and might have enforced a conveyance from 
Gideon Games, who simply held the legal title. He may 
proceed against the balance of the purchase money in the 
hands of Duvall, and for such as has been paid over to Gideon 
Games. (2 Sto. Eq. § 1232, 1255.) 


Gardenhire, for defendants in error. 


I. The judgment is for the right party. Gideon Games 
and Duvall are improper parties. They are not necessary to 
a complete determination of the action. The only action 
maintainable is against John Games for the amount of the 
note. Bledsoe never having had the legal title, had no lien 
for the unpaid purchase money. Gideon Games, holding the 
legal title, had a lien upon the land against John Games and 
Bledsoe. (10 Mo. 398; 2 Sto. Eq. § 1217; Bailey v. Green- 
leaf, 7 Wheat. 50.) At least the lien of Bledsoe was subordin- 
ate to that of Gideon Games. Before the lien on the equitable 
interest can be made available in a way to affect the original 
vendor, it must be shown that his lien has been extinguished. 
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This the petition does not show. The action against Gideon 
Games and Duvall is based upon an implied trust. There is 
no pretence that a trust was actually intended. Duvall pur- 
chased from Gideon Games. 


Scott, Judge, delivered the opinion of the court. 


This case stands upon a demurrer, and we see no good 
reason why the defendants should not have answered the 
plaintiff’s petition. If John Games has not paid Gideon 
Games the purchase money he owed him for the land, neither 
he, nor his assignee and vendor, the plaintiff, will be entitled 
to a decree against him until that is done, as he can not be 
entitled to more than what remains of the value of the land 
after Gideon Games is satisfied his purchase money. 

We do not see the force of the objection, that the petition 
does not aver that Gideon Games has not been paid his money. 
The plaintiff Bledsoe may not know how the facts are be- 
tween John and Gideon Games. If Bledsoe had declared 
his ignorance of the fact of the payment of the purchase 
money to Gideon Games, would he have been deprived of all 
relief? Bledsoe is entitled to know whether the original 
purchase money has been paid to Gideon Games, and if it 
has, then Gideon was guilty of a fraud in selling to Duvall ; 
and if the purchase money has not been paid by Duvall, it 
may be stopped in his hands for that purpose. 

The lien for the unpaid purchase money of real estate is 
recognized to the same extent, in case of a sale of an equit- 
able title, as of a legal one. (1 White’s Eq. Cas. 271.) The 
case of Bailey v. Greenleaf, 7 Wheat. 41, cited by defendant, 
is not analogous to the present. In that case the court says 
there was an actual conveyance of the legal estate. (Id. 57.) 

Judgment reversed and remanded. The other judges 
concur. 
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Buckuey, Defendant in Error, v. Brices, Plaintiff in Error. 


1. The fact that a corporation has a seal does not prevent its agents from 
binding it by contracts not under seal. 

2. It does not follow, because a corporation is by its charter prohibited from 
dealing in commercial paper, that it may not lawfully receive and sell notes 
given for the sale of its lands. 


Error to Holt Circuit Court. 


This was an action to recover a balance due on two nego- 
tiable promissory notes executed by the defendant in favor 
of “Henry W. Peter, treasurer of the White Cloud City 
Company, for the use and benefit of said company.” These 
notes, it is alleged in the petition, were assigned to the plain- 
tiff by O. Bailey as president of said White Cloud City Com- 
pany, and H. W. Peter as treasurer thereof. The defendant 
in his answer admitted the execution of the notes sued on, 
but denies that they were assigned to plaintiff, and set up 
that the payee of said notes is a foreign corporation, whose 
chief office is without this state; that by its charter said 
company is specifically restricted from dealing in commercial 
paper; that said corporation has and uses a common seal ; 
that thereby said payee has failed to assign said notes; that 
the said Peter and Bailey as treasurer and president of said 
corporation had no authority or power to sell or transfer said 
notes. The defendant further sets up that said notes were 
executed in consideration of certain lots in Kansas territory ; 
that said lots were purchased at a public sale made by said 
corporation ; that the defendant is informed and believes and 
charges the fact to be that at said public sale the corporators 
of said body politic, for the purposes of inflating the prices 
of the lots sold, agreed among themselves that they should 
bid for what lots they might choose, and if dissatisfied after 
the sale they might surrender their said purchases, but said 
privileges were not extended to the bidders generally ; that 
thereby defendant, on account of said fraud, was induced to 
promise greatly more for said lots than they were worth ; 



































JULY TERM, 1860. 458 





Buckley v. Briggs. 





that defendant knew nothing of the said combination until 
after the commencement of this suit. Defendant sets up 
that he has made valuable improvements; offers to rescind 
said contract on being paid for improvements ; prays that 
said White Cloud City Company be made a party plaintiff; 
that he may be allowed the value of his improvements as a 
set-off ; that the sale be rescinded. 
This answer was stricken out on motion of plaintiff. 


Ryland & Son, for plaintiff in error. 


I. The court improperly struck out defendant’s answer. It 
set up fraud and fraudulent combination in puffing and in 
running up the lots by false bidders, and that defendant was 
defrauded in being induced to bid as much as he did and in 
giving his notes for the purchase money. 


Vories §- Vories, for defendant in error. 


I. The court properly struck out the answer. It sets up 
no defence to the action. There is no denial of the assign- 
ment, but merely a denial that the notes were assigned by 
the seal of the corporation, or that they had power to make 
a legal assignment. The note was executed to Peters. The 
allegations with respect to fraud constitute no defence. 


Napton, Judge, delivered the opinion of the court. 


We have been somewhat at a loss to know what construc 
tion ought to be put upon the answer, which in this case was 
stricken out upon the plaintiff’s motion. 

If the answer could be understood as a simple denial of 
the assignment of the notes sued on, either because such 
assignment was never in fact made, or if made in fact was 
void in law, the defence ought not to have been disregarded. 
But the pleading is very obscure. It denies the assignment, 
but proceeds to show the reasons on which the denial is 
founded ; and if the order of the answer is inverted and the 
reasons are put in front, it then stands as a series of allega- 
tions, from which a conclusion of the invalidity of the assign- 
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ment is drawn, and these allegations will not support the 
conclusion. 

It is alleged that the payee of the note is a foreign corpo- 
ration ; that said corporation has by its charter no power to 
deal in commercial paper ; that the corporation has and used 
a seal, and that the assignments were not under seal; and 
that “said Peter and Bailey, as treasurer and president of 
said corporation, had no power to sell or transfer said notes.” 

The fact that a corporation has a seal, does not prevent its 
agents from making valid contracts, without the formality of 
a seal. 

If it be true, as alleged, that the charter prohibits the 
corporation from dealing in commercial paper, that would 
hardly be construed to extend to receiving and selling notes 
given for the sale of its lands; which we infer was the prin- 
cipal object of its creation. 

The first allegation that the payee of the note was a for- 
eign corporation, and the last, that H. W. Peter (who was 
the payee) as treasurer, and Bailey as president, had no 
power to transfer the title to the note, are contradictory to 
each other; but overlooking this, and treating this branch 
of the defence as intended to assert that, by reason of a pro- 
vision in the charter which prohibited the company from 
dealing in commercial paper, [the president] and the treas- 
urer had no right to assign the notes, it is the assertion of a 
legal conclusion which does not necessarily follow the prem- 
ises. The language of the charter is not given, nor is the 
charter made any part of the answer. 

The second defence set up in the answer is, that the cor- 
porators, previous to the public auction of the lots for the 
purchase money of which the notes sued on were given, had 
an understanding or agreement among themselves that they 
would be allowed to bid off any of the lots and afterwards 
take them or not at their option; that this arrangement had 
the effect of inflating the prices of the lots, and that the de- 
fendant, in consequence, gave a great deal more for them 
than they were worth. We do not see how this consequence 
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follows. There is no averment that any of the corporators 
did bid at the sales; and it is difficult to see how an agree- 
ment never carried out could have had any influence on the 
bidders. 

The last defence urged in the answer is a proposition to 
rescind the contract upon condition that the defendant is 
paid for his improvements. 

Where a party intends to defend a suit upon its merits, the 
addition of defences manifestly untenable has the effect of 
creating doubts as to his real object, and he ought not to com- 
plain that his defence is subjected to a more rigid scrutiny 
than if stated plainly and simply and singly. 

Judge Ewing concurring, the judgment of the circuit 
court is affirmed. Judge Scott absent. 


Grant, Defendant in Error, v. Kimwe tt, Plaintiff in Error. 


1. Where the payee of a negotiable promissory note endorses the same before 
maturity, a payment made to him before his endorsement will not extin- 
guish the debt so far as the endorsee is concerned, unless the latter had no- 
tice of the payment at the time of such endorsement. 

2. An antecedent liability incurred by the endorsee of a negotiable promisso- 
ry note, assigned before maturity, as surety for the payee and endorser, is a 
sufficient consideration to support the title of such endorsee ; the endorsee, 
however, in such case, is a holder for value, in the sense that will entitle 
him to recover, against the maker of the note, irrespective of the equities 
between such maker and the payee, only to the extent of the liability in- 
curred by him as surety for the payee. 


Error to Callaway Circuit Court. 


This was an action by Samuel Grant against Washington 
R. Kidwell on a negotiable promissory note for $1,054.04, 
dated September 27, 1858, and payable six months from date, 
of which said Kidwell was the maker and one George Yates 
the payee. The petition alleges an assignment of said note 
by endorsement by said Yates to plaintiff on the day of 
March, 1859. 

The defendant in his answer admitted the assignment of 
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said note by Yates on the 29th of March, 1859. He further 
set up that said assignment was not for value; that at various 
times previous to said 29th of March, he made payments 
on said note, (which are set forth specifically,) amounting in 
the aggregate to $653.50, which he claims should be deduct- 
ed from the amount due on said note. He also set up that 
Yates assigned and delivered said note to plaintiff as security 
against loss by plaintiff by reason of the latter being security 
for said Yates on a note for $699.44, dated January 3, 1859, 
to one John B. Gregory, payable one day after date, with in- 
terest at ten per cent. per annum; that plaintiff holds the 
note sued on in trust for the alleged purpose, and is affected 
with notice of the payments above referred to made by de- 
fendant ; that said assignment was made for no other purpose 
than by way of security against the liability aforesaid ; that 
Yates is hopelessly insolvent. The defendant then proceeds 
to set up “as a counter-claim” expenditures made by him 
at the instance and request of Yates subsequent to the as- 
signment of the note sued on. He prays that Yates and 
Gregory be made parties. 

The court, on motion of plaintiff, struck out all of said 
answer except that admitting the alleged endorsement of the 
note by Yates to plaintiff. The court found for plaintiff and 
gave judgment for $1,154.08 and costs. 


Hardin, for plaintiff in error. 


I. The court committed error in sustaining the motion 
to strike out the answer. Grant ought not under any cir- 
cumstances to recover of Kidwell more than the amount of 
the note held by Gregory on him. Were he to recover the 
surplus he would be indebted to that extent to Yates. Why 
coerce from Kidwell this surplus? Grant obtained the note 
without value, and holds it in trust for a particular purpose. 
He is not entitled to recover against Kidwell more than 
enough to save himself harmless against his obligations to 
Gregory. Both Gregory and Yates should be made parties. 
(19 Mo. 63; 21 Mo. 156.) 
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Hayden § Hockaday, for defendant in error. 


I. The note being a negotiable note and transferred before 
its maturity was not subject to any equities between the ori- 
ginal parties in the hands of a bona fide holder for a valua- 
ble consideration without notice. The note was transferred 
for value. The consideration was Grant’s suretyship for 
Yates. (Sto. on Bills, § 183; 5 Barr, 160; 9 Verm. 213.) 
The equities and offsets of Kidwell are of no avail. But 
assuming that the previous equities alleged as payments 
could be deducted from the note, there can be no pretence 
that after Grant obtained the transfer of the note Kidwell 
could, by subsequent transactions with Yates, impair the 
value of the security by creating offsets thereto. The an- 
swer does not offer to pay the balance of the note after the 
deduction of the equities accruing before the transfer of 
the note. Yates and Gregory are not necessary parties to 
the suit. 


Napton, Judge, delivered the opinion of the court. 


There is no doubt that a bona fide endorsee of a negotiable 
note can not be affected by any dealings between the original 
parties of which he had no notice. Therefore, where a ne- 
gotiable note is endorsed before it is due, a payment made 
to the endorser before his endorsement will not be an extin- 
guishment of the debt so far as the endorsee is concerned, 
unless he has notice of the payment at the time he gets the 
title to the note. (Story on Bills, § 417; Chitty on Bills, 
Ch. 6; Prior v. Jacocks, 1 John. Cas. 169.) 

Of course this principle will apply a fortiori to payments 
made after the endorsement. 

Grant’s liability, as security for Yates, the payee and en- 
dorser of the note, was a sufficient consideration to support 
his title as evidence. (Story on Bills, § 188.) Buta con- 
sideration may be entirely sufficient to support the transfer 
at the time, and yet there may be a subsequent failure of it 
in whole or in part. If Yates had paid off the note on 
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which Grant became his security, the consideration for the 
endorsement would have failed ; and if it had been only par- 
tially paid, the payment would have been to that extent an 
extinguishment of the claim upon Kidwell. The plaintiff 
Grant is a bona fide purchaser for a valuable consideration 
as far as it goes, but as he took the note now sued on to 
secure himself against a liability incurred for the endorser, 
Yates, whenever that liability is extinguished, he is no longer 
a purchaser for value. As the note sued on in this case was 
for $1,054.94, and the note upon which the plaintiff was 
security was only $699.44, we do not see why the defendant 
should be compelled to pay the surplus, for which there was 
no consideration whatever. Indemnity is the only basis of 
the transfer, and when that is accomplished the plaintiff 
stands as a purchaser without consideration. 

The judgment is reversed and the cause remanded. The 
other judges concur. 


Apams, Plaintiff in Error, v. CowHERD et al., Defendants 
in Error. 


1. Where the vendor of land, who has given a title bond only conditioned for 
the execution of a deed upon the payment of the purchase money, and who 
has not executed a deed of conveyance to the purchaser, assigns a note 
given for iil, purchase money to another, the equitable lien of the vendor 
will pass to the assignee and he may enforce the payment of the note 
against the land specifically. 

2. Where the vendor gives merely a bond for the conveyance on the pay- 
ment of the purchase money, and the vendee sells to auother, such pur- 
chaser will take subject to the rights of the vendor, without regard to the 
question whether he had actual notice or not of the vendor’s lien. 


Error to Saline Circuit Court. 


The facts of this case, in brief, are as follows: James M. 
Taylor sold certain tracts of land to George R. Cowherd, 
giving him, said Cowherd, a bond conditioned for the con- 
veyance of said land to said Cowherd upon the payment of 
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the purchase money. Cowherd gave his negotiable promis- 
sory notes to Taylor for the instalments to be paid. One of 
these notes was assigned by Taylor to the plaintiff Andrew 
Adams. Another note was assigned to the defendant George 
W. Nelson. Cowherd sold said land to one Hancock W. 
Davis, a defendant in this suit, who set up in his answer that 
he purchased bona fide without notice of any alleged lien on 
said land. Plaintiff seeks in this action a recovery on said 
note and the enforcement of a lien on the lands as against 
Davis. At the trial by the court, without a jury, the court, 
at the instance of defendant Davis, declared the law “ to be 
that the plaintiff, as assignee, has no right to enforce the 
vendor’s lien in this case.”” The court refused to declare, as 
requested by the plaintiff, that “ by the transfer of the note 
to the plaintiff, he, as assignee, has the right to enforce the 
vendor’s lien for its payment.” 
This constitutes the action of the court complained of. 


Adams, for plaintiff in error. 


1. The assignment of the note, whether the deed has been 
made or not, carries with it as an incident the right to en- 
force the vendor’s lien for its payment. (1 Lea. Cas. in Eq. 
p.- 274; Graham v. McCampbell, Meigs, 52; 2 Yerg. 84; 
Tanner v. Hicks, 4 Smedes & M. 294; 5 Humph. 489; 2 
Mo. 179; 7 Mo. 466; 9 Mo. 277; 10 Mo. 398; 23 Mo. 447; 
19 Mo. 425; 4 Litt. 289, 817; 5 Mon. 287; 3 ©. J. Marsh. 
45; 2 Dana, 99; 2 Burr. 969; 9 Ves. 411; 1 Johns. 580: 
4 Russ. 336; 2 Verm. 84; 3 B. Monr. 452, 50; 2 Sto. Kq. 
§ 1227; 1 Hill on Mort. 482; 9 Barr, 89.) The assignee 
might obtain a judgment in personam against the vendee, 
but if the vendee had nothing but the land, of what avail 
would the judgment be? The land could not be sold under 
the judgment. (10 Mo. 398; Lumley v. Robinson, 26 Mo. 
364.) The only remedy in such case is a direct proceeding 
against the land itself to enforce the vendor’s lien. No ques- 
tion can arise in this case about a waiver of the lien. No 
deed was given ; only a title bond. (23 Mo. 447.) 
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Ryland & Son, for defendants in error. 


I. The taking of a negotiable promissory note, with the 
names of endorsers other than those of grantor and purchaser, 
is in law a waiver of the vendor’s lien. (1 Amb. 724; 6 Ves. 
752; 2 Verm. 281; 2 Humph. 248; 3 Ala. 302; 1 Gilm. 
498; 5 Mun. 297; 1 Hard. 48; Yelv. 67; 21 Verm. 277.) 
The assignee of a note given for the payment of the purchase 
money has no vendor’s lien, and acquires by his assignment 
no such lien. (1 Ohio, 318; 2 Ohio, 383; 14 Ohio, 22; 14 
Ohio, 487 ; 3 Yerg. 27; 5 Yerg. 205; 7 Yerg. 9; 2 Dev. & 
Batt. Eq. 390; 1 Paige, 502; 6 How., Miss., 8362; 1 Lea. 
Cas. Eq. 274; 3 Barb. 272; Freeman, Ch. 574.) In this 
case there was no note of the defendant Davis assigned to 
plaintiff. Plaintiff has no demand against Davis. The court 
properly declared the law. (29 Mo. 28.) The vendor’s 
lien is not attached to a note for the purchase money, nor 
does it follow such note wherever it may go. The title to 
the assigned note is legal. There is no equity necessary to 
his title. (1 Mason, 24; 6 How., Miss., 862: 1 Bland, Ch. 
524.) The lien is only implied and depends on circumstan- 
ces. (5 Mon. 300.) It can not be enforced by a third party 
as assignee. It is unassignable. (8 Atk. 273; 1 Mass. 190; 
Sugd. on Vend. 63; 8 Young & Jar. 264.) The note 
is not the note of Davis. If the assignor should be com- 
pelled to pay the note, he may enforce the original vendor’s 
lien. (7 Gill & Jo. 120; 1 Bland, Ch. 519; 2 Rose Cas. in 
Ch. 79; 8 Barb. 272.) The assignment of a note will carry 
with it the benefit of a mortgage, but not of a vendor’s lien. 


Scott, Judge, delivered the opinion of the court. 


The application of the doctrine in relation to a vendor’s 
lien for the unpaid purchase money may arise where the ven- 
dor makes an absolute deed which conveys away his legal 
title to the vendee, and also where the legal title is retained 
by the vendor, he only giving a title bond to convey when the 
purchase money is paid. The want of attention to this dif- 
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ference, among the cases in which the right of a vendor to a 
lien for his unpaid purchase money has been involved, causes 
much embarrassment in the examination of this subject. It 
is obvious that the vendor, who retains his legal title and 
merely gives a bond to convey, is in a very different situa- 
tion, in regard to the land he has sold, than he who has 
made an absolute conveyance conveying away the legal title. 
Where the vendor retains the legal title, the transaction on 
its face shows that he intends to hold such title as a security. 
It is just the same as if the vendor had conveyed the land, 
and afterwards taken a reconveyance by way of mortgage to 
secure the payment of the purchase money. In such cases 
the question of a want of notice of the equity of the original 
vendor can not arise, for he who purchases from one whose 
only title is a bond to convey may easily know the equitable 
rights of the original vendor, or he is guilty of such gross 
negligence as is evidence of a fraud. (Anthony v. Smith, 
9 Hum. 511; Graham v. McCampbell, Meigs, 52.) 

The doctrine in those states in which it is admitted to be 
law that the assignee of a note given for the purchase money 
does not acquire by such assignment the lien which the ven- 
dor himself had, has no application in casgs where the ven- 
dor retains the legal title. It is only applicable where the 
vendor makes a full conveyance which passes away abso- 
lutely his legal title. This seems to be well settled law. 
(Lead. Cas. in Eq. 274, 275.) 

This suit is not to subject Davis to the payment of the 
note. He is not a party to it, and can not be sued upon it. 
The action is to subject the land to the debt evidenced by the 
note; and as Davis acquired the land with a knowledge of 
the equitable rights of the vendor, he was properly made a 
party to it. 

We do not see the force of the objection, that the plaintiff 
failed to have the note protested, and thereby lost his re- 
course against his endorsers. But if the endorsers are dis- 
charged, is’ not Cowherd, the maker, still liable? As Cow- 
herd was the real purchaser of, the land, and gave the note 
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for the purchase money, if the plaintiff has lost his recourse, 
as is alleged, against some of the parties to it, how does 
that discharge the debt as to Cowherd? If the plaintiff had 
sued the endorsers, and recovered the debt, they would have 
fallen back on Cowherd ; and he being the purchaser of the 
land, it would, in his hands or the hands of the assignee, 
have been liable for the purchase money. 
Reversed and remanded. The other judges concur. 


McLavrinE e¢ al., Defendants in Error, v. Monror’s ADMIN- 
ISTRATORS, Plaintiffs in Error. 


1. A decree rendered in a sister state without due notice to the defendant is 
not binding upon him in this state, nor can it be evidence against him for 
any purpose as a decree. A general objection to the admission of such a 
decree as evidence is sufficient. 

2. Quere, whether the doctrine of lis pendens is applicable to movable per- 
sonal property. 

3. Where there is a right of action against several, a mere judgment against 
one without satisfaction is no discharge of the others. 

4. One who purchases property from another, knowing that the vendor has 
no right to the same and that another claims it, may, in equity, be treated 
as a trustee for the true owner. The owner may also maintain an action 
at law in the nature of an action of trespass. 

5. One A. by deed conveyed to the children of his brother a female slave 
with her increase ; the deed provided that the property conveyed should 
remain with the wife of said brother for the use and support of herself and 
said children during her life, or so long as she might “remain his widow” 
after his death. The deed also further provided that should she have any 
other children while the wife of said brother, they should be entitled to a 
share of the property with the children living at the date of the deed ; at 
the death of said wife equal division to be made among the said children. 
Held, that this deed conferred no such interest on the wife as was subject to 
execution ; that the legal title to the slaves was not in her. 


Error to Morgan Circuit Court. 


This was a bill in chancery filed in 1849 before the new 
code of practice went into effect. In the year 1825 Madison 
McLaurine, who lived in Tennessee, executed a deed by 
which, in consideration of Jove and affection for the heirs 
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and children of his brother William McLaurine, he conveyed 
“ unto the said children and legal heirs of the said William 
McLaurine” a negro woman named Nancy and her child 
Sophia, also household and kitchen furniture, “ to have and 
to hold unto the children and legal heirs of the said William 
McLaurine in fee simple forever.”” The grantor agreed to 
warrant and defend said property: “ Nevertheless, with this 
express condition, that the aforesaid property, and every part 
and parcel thereof, is to remain with the wife of the said 
William McLaurine for the use and support of herself and 
the aforesaid children and heirs of William McLaurine dur- 
ing her life, or so long as she may remain the widow of the 
said McLaurine after his death.” The deed goes on to pro- 
vide that should said wife have any other children born 
thereafter while she should remain the wife of said William 
McLaurine, they should share equally with those then liv- 
ing; that at the death of said wife, “and not until then, shall 
an equal division take place amongst the children and legal 
heirs of said McLaurine.” 

The complainants in the present suit are the said William 
McLaurine and Nancy his wife, and their children, some of 
whom were minors when the bill was filed. The complain- 
ants, in brief, set forth in their bill the above deed ; that the 
complainants have always been residents of Tennessee ; that 
the slave Nancy and her child were delivered to the said 
Nancy McLaurine and her then living children ; that said 
slaves continued in possession of said Nancy and her chil- 
dren until January, 1829, when they were seized and levied 
on by a constable under a judgment against said William 
McLaurine as the latter’s property ; that said slaves were, 
against the will and consent of said Nancy, sold to one 
Patrick H. Braden to satisfy said execution ; that Braden 
had notice of the claim of said Nancy and her children; that 
in said January, 1829, said Braden took possession of said 
slaves, and kept possession of them, together with two others 
born of said slave Nancy, until October, 1830, when he sold 
and delivered them to one William Monroe, who then and 
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there, secretly and without the knowledge or consent of com- 
plainants, brought said slaves to Morgan county, Missouri ; 
that about the year 1836 said Monroe delivered said slaves 
to one William Harley; that said Harley has since appro- 
priated and enjoyed the hire, labor and services of said 
slaves ; that both Monroe and Harley had notice of the rights, 
interest and claim of complainants, said Nancy McLaurine 
and her children. 

Complainants also set forth that in July, 1829, a suit in 
chancery was instituted in the circuit court of Giles county, 
Tennessee, to enforce the rights of the said Nancy McLau- 
rine and her children under the deed above set forth against 
the said Braden and Hartan, the constable, and others; that 
in 1833 an amended bill was filed wherein they charged that 
since the institution of the said suit, in the year 1830, said 
Monroe confederated and combined with Braden to place said 
slaves beyond the jurisdiction of said court, and purchased 
them and brought them to Missouri, and praying that he 
might be made a party; that afterwards and after process 
had been issued and returned from and to said Tennessee 
court, and after said Monroe had been made and become a 
party, said court, in the year 1838, made a decree in favor 
of the complainants in said suit, adjudging that said deed 
did not convey to said William McLaurine any interest which 
was subject to execution to pay his debts, and that Braden 
purchased with knowledge of the title of the complainants, 
and decreeing that said Braden and Monroe should deliver 
said slaves to the complainants within a specified period or 
pay their value, $2,100, together with hire. 

The complainants in the present suit make a transcript of 
the record in this Tennessee case, together with the deposi- 
tion of Monroe on file therein, parts of their bill. They fur- 
ther state that said William Monroe died about the year 
1847, intestate; that letters of administration were granted 
to his widow Lydia Monroe and his son Thomas Monroe. 
Complainants pray that said Thomas Monroe, Lydia Monroe, 
and said Harley be made parties defendant ; that they be 
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required to answer, &c.; that a decree be rendered against 
said defendants for the said slaves Nancy and her chil- 
dren, &c. 

The defendant demurred to this bill. The court over- 
ruled the demurrer. The defendants answered separately. 
The court rendered a decree against the defendants Thomas 
and. Lydia Monroe, as administrators, for $5,282. The court 
admitted in evidence, against the objection of defendants, a 
transcript of the record and proceedings in Tennessee. 


Adams, for plajntiff in error. 


I. The demurrer was improperly overruled. The ques- 
tions raised by the demurrer were not waived by answering. 
The decree of the court of chancery in Tennessee is a com- 
plete bar to this suit. That court treated the case as one 
between the complainants as cestuis que trust and the defen- 
dants as trustees, and the complainants in that suit elected 
to take a decree against Braden for $2,100, the value of the 
slaves. They therefore waived all right to follow the slaves 
themselves into the hands of these parties in Missouri. Hay- 
ing made their election, they must stand by it. They can 
not insist upon opposite and repugnant rights. (2 Story Eq. 
§ 1262.) Monroe’s act in purchasing and bringing the slaves 
to Missouri, if wrongful at all, was a naked trespass. He 
was a stranger to the title claimed by McLaurine’s children. 
They had an adequate and ample remedy at law for the sup- 
posed trespass. If they had any rights under the deed still 
subsisting, a court of law was the proper forum for redress. 
It is a naked case of trespass alone. If it can be brought in 
this court by merely joining the beneficiaries in a bill of com- 
plaint, then every trespass against trust property might be 
brought here to be tried. (Gibbons v. Gentry, 20 Mo. 477.) 
The answer of Braden in Tennessee is made a part of com- 
plainants’ bill. Its allegations are not denied. It shows 
that the deed of gift to McLaurine’s children was fraudulent 
and void as to his creditors, and therefore the execution sale 
of the slaves in Tennessee passed the title. (Broom’s Legal 
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Max. 428.) The statute of limitations is a complete bar to 
the complainants’ bill. More than five years had elapsed 
after the majority of some of the complainants and before 
the commencement of this suit. (20 Mo. 520; 4 Term, 
516 ; 2 Mo. 348; 2 Taunt. 445.) Monroe was not a trus- 
tee. It is not a case between trustee and cestui que trust so 
as to prevent the statute of limitations from running. Mon- 
roe has never recognized any right in complainants. He 
treated the slaves as his own and sold them to Harley. In 
such case the statute is a complete bar. (Hill on Trustees, 
378 ; 2 Eq. Cas. Abr. 579; Williams v. Otery, 8 Humph. 
563; 2 Barr, 52; 5 Mo. 454.) Monroe’s estate had been 
distributed. The distributees were proper and necessary 
parties. If the deed of gift to McLaurine’s children is not 
held fraudulent and void as to creditors, a life estate thereby 
vested in McLaurine’s wife, which was the subject of sale 
under execution for her husband’s debts. The husband is 
the absolute owner of the wife’s personal property or posses- 
sion, legal or equitable. The life estate passed by the exe- 
cution sale in Tennessee. 


Douglass & Hayden, for defendants in error. 


I. The decree was rendered at the April term, 1855, of 
the Morgan circuit court, and filed at the April term, 1857, 
nunc pro tunc. The bill of exceptions was not allowed and 
signed until the April term, 1858. It was not therefore filed 
in time, and should be stricken out. (Farrar v. Finney, 21 
Mo. 569; Ellis v. Andrews, 25 Mo. 327.) It was competent 
for the court to allow the decree to be filed nunc pro tunc. 
(Hyde v. Curling, 10 Mo. 359; State v. Clark, 18 Mo. 432.) 
But if the bill of exceptions should not be stricken out, there 
will be no error found in the proceedings of the court be- 
low. The record of the suit in Tennessee was competent 
evidence, and the objection to its introduction being general 
and not specific, will not be noticed by this court. (Grim v. 
Gamache, 25 Mo. 41.) It is a rule in equity that all per- 
sons coming into possession of trust property with notice of 
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the trust, shall be considered as trustees, and bound with 
respect to that special property to the execution of the trust. 
(1 Pet. 309; 2 Madd. Ch. 125; Daniels v. Davidson, 16 Ves. 
249.) William Monroe purchased the slaves pendente lite ; 
and courts are not bound to take notice of any interest ac- 
quired in the subject matter of the suit pending the action. 
(1 Peters, 310.) An assignee pendente lite need not be 
made a party to a bill, or brought before the court, for every 
person so purchasing is treated as a purchaser with notice, 
and is subject to all the equities of the person under whom 
he claims in privity ; and it matters not whether the assignee 
pendente lite be the claimant of a legal or an equitable inter- 
est, or whether he be the assignee of the plaintiffs or defen- 
dants. (Sto. Hq. Pl. § 156, 3842, 348, 351; Sto. Eq. § 406, 
908; 5 John. Ch. 93; 1 John. Ch. 578; 11 Ves. 194; 1 
Sumn. 173; Osburn v. The Bank of the United States, 9 
Wheat. 738.) This last case shows that a purchaser pen- 
dente lite is bound by the decree without being made a party ; 
and bound by the answer of the defendant in the suit, as 
well as by the testimony in the case. So are privies in the 
estate claiming under such defendants. A subpcena alone is 
considered as dis pendens, and is notice to all persons, for 
otherwise the party might alien the property and baffle jus- 
tice. This doctrine prevents purchases of litigated titles. 
(2 Madd. Ca. 325; 1 Verm. 318, 286, 57,459; 3 Atk. 342.) 
The statute of limitations does not bar the plaintiffs’ action. 
(R. C. 1825, p. —,§1; King v. Lane, 7 Mo. 242-3; 15 
Mo. 211; R. C. 1835, p. —, art. 8, § 11, 14, 16; R.C. 
1845, p. —, art. 2, § 5, art. 4, § 1; Manning v. Hogan, 26 
Mo. 570.) As to the force and effect of judgments of sister — 
states see Story on Confl. of Laws, § 584—610 inclusive ; 
Warren & Dalton v. Lusk, 16 Mo. 102. 


Scott, Judge, delivered the opinion of the court. 


We do not see on what evidence the decree in this cause 
is founded. This is a proceeding under the old chancery 
system prevailing before the practice act of 1849, under 
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which, if the evidence did not warrant the decree, it would 
be reversed. The only evidence material to the issues was 
the deposition of Monroe and the record of the judicial pro- 
ceedings in Giles county in Tennessee, neither of which was 
authenticated so as to be read, even had the record been 
evidence for the purposes for which it was introduced. It is 
alleged in the bill that Monroe was not a resident of the 
state of Tennessee, and the process to bring him into court 
was returned not found ; and it appears that afterwards there 
was an order of publication in the cause, but against whom 
it does not appear, as the transcript contains a mere minute 
that there was such an order. Now whether this action be 
a suit on the decree, or one to make Monroe liable here as 
trustee in respect to the slaves he is alleged to have removed 
from Tennessee, as he had no notice of the suit, it does not 
bind, nor is it any evidence against him. The decree in Ten- 
nessee is the only evidence on which the court below found 
the value of the slaves and their hire. As the decree on its 
face showed that it was not evidence, a general objection to 
the transcript being read was sufficient. 

As to Monroe’s being bound by reason of his having be- 
come a purchaser pendente lite, that does not make him lia- 
ble as a party to the decree. His purchase during the pen- 
dency of the suit might render the property subject to the 
execution or order of the court in Tennessee, but his mere 
buying the property does not make him a party to the decree 
in such way as will make it binding on him as a judgment 
to which he was a party. He may be sued here in respect 
to the trust property, and the lis pendens in Tennessee might 
be evidence, as he bought the property there, of notice of the 
trust; but as mere assignee pendente lite, how can the foreign 
decree affect him? It might affect the property were it in 
Tennessee, but can it be used here as a decree against him ? 

We said the lis pendens in Tennessee “ might’’ be notice 
to a purchaser of the slaves of the equity of the complain- 
ants. The law in relation to the question whether movable 
personal property is subject to the doctrine of lis pendens 
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does not appear to be settled. There is certainly a leaning 
in the courts against its application to such property. The 
cases on this subject are referred to in the case of Winston 
v. Westfield, 22 Ala. 570. As the parties have not alluded 
to this question in their briefs, we will hazard no opinion in 
regard to it. (Murray v. Lilburne, 2 John. Ch. 444.) 

By the eleventh section of the third article of the statute 
of limitations of the code of 1835, and the sixteenth section 
of the third article of the act of the code of 1845, the statute 
of limitations of 1825 applies, as the cause of action arose 
under that act. This act being that which controls the lim- 
itation to this suit, the plaintiffs are not barred. (King v. 
Lane, 7 Mo. 241). 

The record does not sustain the objection that the bill of 
exceptions was filed at a term subsequent to the decree with- 
out the consent of parties entered of record. The last page 
of the record shows that the bill of exceptions was filed at 
the term during which the motion for a rehearing was over- 
ruled. 

It appears from the record that the complainants made the 
answer of Braden to their bill in Tennessee against him a 
part of their bill in the present suit. Now if the answer of 
Braden to the bill of complainants in Tennessee is a part of 
their bill filed in this state, we can not see how they will get 
along with the case. That answer shows conclusively that 
the complainants have no cause of action, as it asserts that 
the deed under which they claim is fraudulent and void, hay- 
ing been made to defraud creditors and purchasers. There 
must be some mistake or misapprehension in relation to this 
matter. As we would not hold the parties to a slip of their 
counsel made through inadvertence and with no sinister view, 
this act may be obviated by an amendment. 

We do not concur in the view of the defendants’ counsel, 
that the decree taken in Tennessee against Braden is a dis- 
charge of this action against Monroe. Where there is a 
right of action against several, a mere judgment without 
satisfaction against one is no discharge of the rest. Nor 
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were the complainants confined to their action of trespass 
as their remedy. The complainants might have brought 
trespass, but they were not confined to that. They allege 
that Monroe has purchased from another property to which 
he had no right and with a knowledge of their claim to it. 
This makes Monroe a trustee in a court of equity for those 
whose property he purchased with notice of their rights. In 
cases of this kind an action of trespass and a bill in equity 
are concurrent remedies. 

In our opinion, the deed of Madison McLaurine conferred 
no such interest on the wife of William McLaurine as was 
subject to execution. The legal title was not in her, and the 
slaves were merely left with her for the support of herself 
and children. A sale of the property was destructive of the 
purpose of the deed. 

Reversed and remanded. The other judges concur. 


—__+e+8e+__ 


Tue State, Appellant, v. THompson, Respondent. 


1. An indictment charging that the defendant on, &c., at &c., “did then and 
there feloniously assault one J. D. with a certain handle of a hoe, a deadly 
weapon, by feloniously assaulting and striking him, the said D., with the 
said hoe handle, with intent, in so doing, him the said D. then and there 
feloniously to maim, wound and disfigure, contrary,” &c., is a good indict- 
ment under the thirty-eighth section of the second article of the act con- 
cerning crimes and punishments. A felonious maiming is a felony. 


Appeal from Greene Circuit Court. 


This was an action against William Thompson. The in- 
dictment charges “ that William Thompson, late of, &c., on, 
&c., with force and arms, in the county aforesaid, did then 
and there feloniously assault one James Davis with a certain 
handle of a hoe, a deadly weapon, by feloniously assaulting 
and striking him, the said Davis, with the said hoe handle, 
with intent, in so doing, him the said Davis then and there 
feloniously to maim, wound and disfigure, contrary,” &c. 
This indictment was quashed on motion of the defendant. 
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Knott, (attorney general,) for the State. 


I. Had defendant succeeded in wounding, maiming or dis- 
figuring Davis, he would have been indicted for felony under 
the thirty-ninth section of the second article of the act con- 
cerning crimes and punishments ; (R. C. 1855, p. 567 ;) and 
the only question now to be determined is, whether this is a 
good indictment under the first section of the ninth article 
of the same act for an attempt to commit the offence pro- 
vided for in the section first above cited; or for an assault 
with intent to commit a felony, under the thirty-eighth section 
of the second article. 


Price & Foster, for respondent. 


I. The offence charged is not indictable by the law of the 
land. The offence charged is but a common assault, over 
which justices of the peace alone had jurisdiction. (R. C. 
1855, p. 977, § 1.) The indictment charged the assault was 
committed with intent to maim, wound, disfigure, &c. This 
is not made an offence by the statute respecting crimes. (R. 
C. 1855, p. 567, § 38.) It does not come within either of 
sections thirty-four or thirty-five, because those sections re- 
quire all the maiming, wounding, assaults and batteries 
therein mentioned to be done on purpose and of malice 
aforethought. (5 Mo. 857.) This indictment does not so 
charge the assault. The assault, therefore, with intent to 
maim, wound, &c., is only common assault and battery be- 
fore a justice of the peace, though made with a deadly 
weapon. (State v. Johnson, 4 Mo. 618.) 


Scorr, Judge, delivered the opinion of the court. 


The thirty-eighth section of the second article of the act 
concerning crimes and punishments, punishes all assaults 
made with intent to kill, or to commit any robbery, rape, 
burglary, manslaughter, or other felony. This indictment 
charges the defendant with having made a felonious assault 
with an intent feloniously to maim, wound and disfigure. 
A felonious maiming is a felony. The defendant is then 
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charged with an assault with intent to commit a felony, and 
the indictment is within the words of the law. 

Whether the offence laid in the indictment is a common 
assault and battery not indictable, would be a question aris- 
ing on the trial on the evidence. It is sufficient that the 
charge as made is a felony; whether it is or not will be de- 
termined by the evidence. The weapon used in making the 
assault is alleged to be a dangerous one. 

Reversed and remanded. The other judges concur. 


——_+#¢90+——_ 


Gowan’s ADMINISTRATOR, Appellant, v. Gowan, Respondent. 


1. Where a debtor deposits personal property in the hands of another as 
bailee with a view fraudulently to protect it from his creditors, such bailee 
can not avail himself of such fraudulent intent to defeat an action brought 
against him by the debtor for the recovery of such property. 


Appeal from Moniteau Circuit Court. 


This was an action for the possession of a female slave 
named Sylvia and her three children. The suit was com- 
menced November 18, 1857. The defendant, Rebecca Gow- 
an, in her answer denies the right of the plaintiff to the 
possession, and sets np the statute of limitations. The tes- 
timony adduced in support of the issues is set forth in the 
opinion of the court. The court, at the instance of the de- 
fendant, gave the following instructions among others: “1. 
]f the jury believe from the evidence that A. P. Gowan was 
in debt in Tennessee, and brought the negro Sylvia to this 
state, and delivered her to A. G. Gowan, or he afterwards 
obtained possession of her and kept her by the consent of A. 
P. Gowan, to avoid payment of his debts, or to hinder or 
delay his creditors, they must find for defendant. The law 
in such case leaves the possession where it finds it, and will 
not assist the party intending the fraud, or his representa- 
tives, in regaining the possession. 4. If the jury are satis- 
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fied from the evidence that A. P. Gowan gave the negro 
Sylvia to A. G. Gowan, and that he took possession of said 
negro at the time of the gift, or afterwards, by virtue of said 
gift and by A. P. Gowan’s consent, they must find for defen- 
dant; and in such case no bill of sale was necessary to pass 
the title, nor is it material that A. P. Gowan obtained the 
negro in right of his wife.” 

It is deemed unnecessary to set forth the voluminous in- 
structions—fifteen in all—given in addition to the above. 


Parsons & Ewing, for appellant. 


I. There was no pretence that the appellant’s intestate 
ever parted with his title to Sylvia, unless it was by the al- 
leged gift. Admitting even the alleged fraudulent intent, 
still A. G. Gowan was only a bailee, or depository, not a 
creditor, or grantee. Neither he, nor persons claiming un- 
der him, could set up the fraud to defeat the recovery by the 
absolute owner. (2 South. 742; 2 Hayw. 408.) It is admit- 
ted that where the absolute title to the property is passed 
with a fraudulent intent as to creditors, the grantor is with- 
out remedy, but that is not the case presented by the record. 
(Smoot v. Wathen, 8 Mo. 524.) The court erred in giving 
instructions to the jury. A. P. Gowan had no notice of any 
adverse claim. Statute would not run until then. (Kee- 
ton’s heirs v. Keeton’s Adm’r, 20 Mo. 530; 8 Mo. 522.) A. 
G. Gowan was trustee of an express trust. This possession 
never became hostile. (8 Johns. Cas. 124; 12 Johns. 367.) 
Defendant can not tack her possession to that of her husband 
for the purpose of bringing herself under the statute. (10 
Cush. 241.) The evidence is against the defence of a gift, 
and is not sufficient to warrant the giving of the fourth in- 
struction. 


Gardenhire, for respondent. 


I. Every conveyance of goods and chattels, in trust to the 
use of the person so making such conveyance is void against 
creditors. (2 R.C. p. 802, §1.) Every conveyance or as- 
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signment in writing or otherwise of any interest in goods 
and chattels made with the intent to hinder, delay or defraud 
creditors, as to such creditors is utterly void. Every transfer 
of property, it matters not in what form, contrived to de- 
fraud creditors is void, and when void the party in possession 
may hold it against his fraudulent grantor, donor or bailor. 
It is the contrivance to hinder or delay creditors that makes 
the transfer fraudulent, and its being fraudulent enables the 
party in possession to hold it. Every pretended transfer of 
an absolute title cancels an actual bailment; running the 
property off into an adjoining state and hiding it, may do 
the same thing. The jury, in this case, have found that it 
did do it. There is a transfer of possession in both cases, a 
concealment of an actual bailment in both, and with the in- 
tent to defraud creditors. As the party in possession in one 
case can unquestionably hold it, why not in the other? The 
instructions fairly presented the case to the jury, and the 
judgment of the court below ought not to be disturbed. The 
tendency of the evidence fully supported the instructions 
given, and the jury having found the facts for respondent, 
their verdict ought not to be disturbed. 


Napton, Judge, delivered the opinion of the court. 


The first instruction given for the defendant in this case 
is not, in our view, correct. It asserts the principle that if 
a debtor puts personal property into the possession of ano- 
ther with a view to protect it from his creditor, the party in 
possession may avail himself of the fraudulent intent to de- 
feat the action of the debtor for the recovery of his property. 
This is going farther than any adjudged case which has 
fallen under our observation, and we doubt the morality or 
expediency of the doctrine. 

The statute against fraudulent conveyances declares every 
deed of gift and conveyance of goods and chattels, in trust 
for the use of the person so making such deed of gift or con- 
veyance, to be void as against creditors; and every convey- 
ance or assignment in writing or otherwise of any estate or 
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interest in lands or in goods and chattels, made to hinder 
and delay creditors, is declared void as against creditors and 
purchasers. 

The statute has no application to a mere bailment, a sim- 
ple delivery of possession, for the plain reason that such an 
enactment would be useless. The statute is intended to re- 
move obstructions out of the way of creditors, and all trans- 
fers of title or interest from the debtor to a third person are 
abstractions, apparent or real, according to their good faith 
or want of good faith. If they are not made in good faith, 
but merely for obstructions to creditors, the statute sweeps 
them away and pronounces them of no effect, so far as cred- 
itors are concerned ; but so far as the parties themselves are 
concerned, their relations to each other are not changed. 
The title is allowed, so far as the parties to it are concerned, 
to remain just where they have placed it, and the courts 
will not interfere to change the apparent condition of the 
title. 

But in the class of cases to which the instruction we have 
referred to applies, the apparent and real condition of the 
title is the same. No title has been put in another which is 
at all in the way of the creditor. If the creditor can find 
the property in the hands of the bailee, he can just as read- 
ily subject it to his execution as though it remained with the 
debtor. The bailee sets up no claim; he admits the owner- 
ship of the bailor. 

The conveyances and assignments referred to in the statute 
are good between the parties, and if they were also valid 
against creditors, the latter would be without redress, so far 
as the property conveyed was concerned. But in the case 
of a mere bailment, where nothing but possession is parted 
with by the owner, it does not concern the creditor whether 
the bailment was made from good or bad motives. The 
property is just as accessible to him in the one case as in the 
other. The bailee pretends to no title, and there is no ne- 
cessity for changing the ostensible condition of things in 
order to make way for his claim. 
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The principle upon which courts of equity refuse to inter- 
fere in cases of fraudulent conveyances is, that the party 
complaining admits his own fraud and asks the court to as- 
sist him in getting back the title, where, but for that fraud, 
it always would have been. Courts of equity decline to aid 
him, and consider it best to let things stand as they find 
them. The party invoking their aid has forfeited all claims 
to it by his own conduct ; and courts of law, when they took 
cognizance of frauds, adopted the rule. But the plaintiff 
here asks no aid of a court of law or equity to set aside any 
thing that has been done, either in the shape of a convey- 
ance or otherwise. He simply asks that the bailment may 
be enforced ; that as he put the property in the defendant’s 
hands, subject to his order, he shall now have it again when 
demanded. No document or fact is alleged to show that the 
transaction was any otherwise than it appeared to be. 

It may be questioned whether the determination of courts 
to give no assistance in the case of fraudulent conveyances, 
as between the parties, has been promotive of the ends of 
justice and is founded upon sound morality. It is seldom 
that both parties are equally to blame in a transaction tinc- 
tured with fraud in each, and if they are, the doctrine seems 
to encourage a double fraud on the one side to punish the 
single fraud on the other. But we will not be understood as 
questioning the propriety of the general rule; we merely 
make the observation to show that it has been carried far 
enough. It ought not to be extended to cases not properly 
within its sphere. We might as well be asked to go further 
still and allow a defendant to defend himself against a just 
claim by the general allegation that the plaintiff was a dis- 
honest person or had committed some crime. 

The merits of this case, however, did not turn altogether 
upon the question we have first considered; the main points 
of defence, in addition, were a gift to the defendant’s hus- 
band and the statute of limitations. Upon these points 
there were numerous instructions. 

There was evidence which rendered it altogether proper to 
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put to the jury the question of a gift. The circumstances 
of the case were somewhat peculiar. Nearly twenty years 
before this action was brought, the plaintiffs’ intestate, A. P. 
Gowan, then a resident of Tennessee, brought to this state 
the negro woman, whose children, together with herself, are 
now in controversy, with the avowed intention of opening or 
improving a farm and ultimately settling upon it with his 
family. Some of his neighbors, it seems from the depositions 
filed in this cause, believed that his object was to place this 
negro out of the reach of his creditors in Tennessee. How- 
ever this may have been, it appears that A. P. Gowan was 
accompanied by the defendant’s husband, then a youth about 
sixteen years of age, a natural son of A. P. Gowan’s father, 
who had been raised in the family. The Gowans rented a 
farm in Audrain county, and upon A. P. Gowan’s return to 
Tennessee in the fall of the year of their removal (which 
was in 1841 or 1842) the negro girl was left in charge of the 
person whose farm had been rented, and young Gowan also 
remained. The latter shortly after removed to a neighbor’s 
and took with him the servant girl, and in the course of the 
year 1842 or ’43, he wrote to his brother in Tennessee that 
he expected to remove from this state and that he desired to 
know his wishes relative to the girl. The reply of A. P. 
Gowan was “to keep the girl until he called for her; and if 
he never called for her, she was his. A. G. Gowan.” Wit- 
nesses testified that before A. P. Gowan left for Tennessee, 
he said he intended leaving the woman and two mares to 
Albert “ for a start in this new country,” as he was poor and 
had never received any thing from their father’s estate. 
This evidence, in connection with the length of time dur- 
ing which the defendant, and those under whom she claims, 
has been in possession of the slave, without the assertion of 
any claim on the part of A. P. Gowan, so far as the record 
shows, up to his death, which occurred four or five years 
before the institution of the suit, is certainly evidence proper 
for the consideration of a jury. There were facts also, on 
the other side, such as the insolvency of A. P. Gowan, and 
31—VOL. xxx. 
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the source from which he derived his title to the slave, (by 
his marriage,) which ought to be considered. There was no 
evidence offered as to whether Gowan, the plaintiff’s intes- 
tate, received other slaves by his wife, or what property he 
received from his father’s estate. Nor was any proof offered 
to show that A. P. Gowan received the hire of the negro 
collected in this state. This latter circumstance would throw 
much light upon the subject, not only in reference to the 
question of a gift, but especially on the question of the stat- 
ute of limitations. 

In reference to the statute of limitations, it is obvious that 
the only real dispute which can arise on this point is, whether 
Alfred Gowan’s possession here was adverse. That he had 
actual possession of the slave for nearly sixteen years is made 
manifest by the evidence, and that during this long period, 
more than three times the period required to bar the claim, 
he received all the hire of the woman and treated her in 
every respect as his property, is beyond question. If the hire 
thus received was appropriated to his own use, it would cer- 
tainly go very far to make out an adverse possession, as the 
knowledge of A. P. Gowan of his actual possession of the 
slave is conceded. If, on the other hand, this hire was re- 
mitted to A. P. Gowan in Tennessee, that fact would show 
that the possession was not adverse. We find no evidence 
on this point in the record. 

The judgment is reversed and the case remanded. The 
other judges concur. 


Butter, Appellant, v. Ive, Respondent. 


1. Justices of the peace have jurisdiction of actions for the recovery of spe- 
cific personal property not exceeding the value of fifty dollars. 

2. If a plaintiff, to give the justice jurisdiction of an action for the possession 

of specific personal property, allege the value thereof to be fifty dollars, the 

action may be defeated by showing that the value of the property, upon a 

just estimate, would exceed fifty dollars. 
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Appeal from Newton Circuit Court. 


Edwards & Ewing, for appellant. 


I. The court erred in giving the instruction asked by the 
defendant. The plaintiff alleged in his complaint that the 
value of the horse was fifty dollars, and even though that 
may be below the real value of the property, it can not injure 
the defendant, because he has the privilege of giving bond 
and retaining the property in his own hands; and if the jury 
should decide that the property was owned by the plaintiff, 
and that plaintiff was entitled to the possession thereof, it 
would not affect his rights even if it were worth five times 
as much as alleged. If the property was decided to belong 
to defendant, he, having it in his own possession, could not 
be injured. 


NapTon, Judge, delivered the opinion of the court. 


This was a suit before a justice of the peace for the recov- 
ery of a horse, and the value of the horse was stated by the 
plaintiff to be fifty dollars. Upon a trial in the circuit court, 
where the case went by appeal, there was evidence to show 
that the horse was worth from seventy-five to one hundred 
dollars, and the court, at the instance of the defendant, in- 
structed the jury that if the horse was worth more than fifty 
dollars the plaintiff was not entitled to recover. A nonsuit 
was taken because of this instruction, and the propriety of 
the instruction presents the only question in the case. 

The statute gives justices jurisdiction of all actions for the 
recovery of specific personal property not exceeding the value 
of fifty dollars. (R. C. 1855, p. 926.) It will be observed 
that, in actions of this kind, before justices of the peace, the 
plaintiff, upon giving bond, is entitled to the possession of 
the property sued for. There is no provision, as in suits of 
this character in the circuit court, for the defendant’s retain- 
ing the possession by giving his bond. He is not allowed 
any such privilege, but the plaintiff takes the property under 
all circumstances, and can retain the property if he prefers 
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doing so, although the judgment may be against him. The 
judgment is for a return of the property or payment of the 
value, at the option of the defendant. (R. C. 1855, p. 937, 
§ 15.) But if the plaintiff does not see fit to produce the 
property, the defendant gets the assessed value; and though 
his title is not lost, yet another suit must be brought to 
recover the possession of the property itself. 

The plaintiff is required by the statute to set forth the 
actual value of the property. (R. C. 1855, p. 934, § 1.) 
The jury, in ascertaining that value, can not exceed the sum 
fixed by the plaintiff; certainly not that prescribed by the 
act as the limit of the justice’s jurisdiction. 

It is quite apparent, in view of these provisions, that the 
plaintiff will not be injured by underrating his property ; and 
if he can, by so doing, give the justice jurisdiction when a 
just estimate of the value would exceed the statutory limit, 
the statute may be very easily evaded. We see no better 
way of preventing this than the course pursued by the cir- 
cuit court in refusing to let the plaintiff recover when the 
property is ascertained to exceed the amount to which the 
court is limited by statute. 

Judge Ewing concurring, judgment affirmed. Judge 
Scott absent. 


Tue City or LexineTon, Plaintiff in Error, v. AULL, Defen- 
dant in Error. 


1. The City of Lexington was authorized by its charter ‘to levy and collect 
taxes upon real and personal property within the city, not exceeding,” &c. 
(Sess. Acts, 1845, p. 161.) The Farmers’ Bank of Missouri was incorpo- 
rated by an act of the general assembly approved March 2, 1857, and es- 
tablished in the city of Lexington. (Sess. Acts, 1857, p. 34.) By the thir- 
ty-second section of said act it was provided as follows: ‘In consideration 
of the privileges granted by this act to the banks incorporated in this state, 
each banking company agrees to pay to the state annually one per cent. on 

the amount of the capital stock paid in by the stockholders other than the 

state, which shall be in full of all bonus and taxes to be paid to the state by 
the respective banks.” By ordinance shares of stock in incorporated com- 
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panies (excepting manufacturing companies) were subjected to taxation for 
city purposes. It was further provided that persons owning shares of stock 
that were taxable were not required to deliver to the assessor a list thereof, 
but the president, or other chief officer, of such corporation was required to 
deliver to the assessor a list of all shares of stock held therein, and the 
names of the persons holding the same. For a violation of this provision 
on the part of such officer by a failure to hand in such a list, the ordi- 
nance attached a penalty of one thousand dollars. Held, that the Farmers’ 
Bank of Missouri was subject and liable to the tax thus imposed ; that the 
penalty imposed upon the president for a refusal to hand in the required 
list to the assessor was legal and valid. 


Error to Lafayette Circuit Court. 


The fifth, sixth and nineteenth sections of a revenue ordi- 
nance of the city of Lexington approved May 13, 1858, are 
as follows: “ Sec. 5. Persons owning shares of stock in in- 
corporated companies, taxable by law, are not required to 
deliver to the assessor a list thereof; but the president, or 
other chief officer of such corporation, shall deliver to the 
assessor a list of all shares of stock held therein, and the 
names of the persons who hold the same. Sec. 6. If the 
president, or other chief officer of such corporation, fail to , 
comply with the provisions of the fifth section of this article, 
he shall forfeit to the mayor, councilmen and citizens of the 
City of Lexington the sum of one thousand dollars, to be 
recovered as other fines and forfeitures.” By ancther sec- 
tion the following property was subjected to taxation: 
“Ninth. Shares of stock in incorporated companies, except 
manufacturing companies, (the property of which alone shall 
be taxed).” 

It is for a violation of the fifth section above set forth that 
this action is brought. 

The cause was tried by the court without a jury. The 
court refused to give the following declarations of law asked 
in behalf of plaintiffs: “1. Under the charter granted to 
plaintiffs by the general assembly of Missouri, power and 
authority are given to plaintiffs to pass the ordinances read 
to the court in evidence in this case by plaintiffs, and plain- 
tiffs had the power and authority, under their said charter, 
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to pass an ordinance imposing the duty on the defendant to 
give in for assessment and taxation the number of shares the 
stockholders have in said Farmers’ Bank, in said city of Lex- 
ington ; and said ordinance and ordinances in reference to 
the subject matter of this suit, passed by said plaintiffs, are 
of force and authority, and not null and void. 2. The plain- 
tiffs had under their charter legal authority and power to 
impose a fine on defendant for his failure to give in a list of 
stockholders in said bank ; and plaintiffs have authority and 
right, under the law of the land, to impose a tax for city 
purposes on the shares the stockholders hold in said bank. 
3. From the facts in proof before the court the plaintiffs have 
a right to recover.” 

The court gave the following declarations of law asked by 
defendant: “1. The ordinance of plaintiff given in evidence, 
imposing the duty on the defendant to give in the number of 
shares the stockholders have in said bank to the assessor for 
the plaintiff, to be taxed for the benefit of plaintiff, is and 
was null and void. 2. The plaintiff had no legal authority 
to impose a fine on the defendant for his failure to give in a 
list of stockholders in said bank; and the said city have no 
authority in law to impose a tax for city purposes on the 
shares the stockholders held in said bank.” 

The court gave judgment for defendant. 


Ryland § Son, for plaintiff in error. 


I. Shares in bank stock may, under the charter of the 
city of Lexington, by proper ordinance, be assessed and be- 
come liable to pay taxes for city purposes. Such shares are 
property. The words “ personal property” include money, 
goods, chattels, things in action, and evidence of debt. The 
word “ property” includes real and personal property. (R. 
C. 1855, p. 1027.) The city had the right to levy the tax 
on the shares of bank stock for the support of the city gov- 
ernment, the payment of the city debt, and for the improve- 
ment of the city. The power to impose the tax includes the 
power to pass such ordinances as, in the wisdom of the mayor 
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and board of councilmen, will best carry out the objects of 
the grant. The fifth section of the revenue ordinance, which 
requires the president, or other chief officer of the company, 
to deliver to the assessor a list of the shares of stock and the 
names of persons holding the same, is within the powers 
granted. Otherwise the shares might escape taxation, or the 
shares of some holders might be taxed and others not, there- 
by rendering such tax unequal as to the stockholders. This 
section is almost a literal transcript of the thirtieth section 
of the revenue law of the state. (R. C. 1855, p. 1331.) 
The city having the power to tax, had, as incident to this 
power, the authority to pass such ordinances as would make 
the exercise of the power efficient. Sections five and six are 
legitimate exercises of this power. The power given to the 
city to levy and collect taxes on real and personal property 
is not limited to such real and personal property on which 
the state levies and collects taxes for state purposes; but 
the power is general on real and personal property “not 
hereinafter excepted.”” The exceptions do not embrace 
shares of stock in banking or other incorporated companies. 
The “ Farmers’ Bank of Missouri” is not exempt from the 
payment of taxes. The bank agreed to pay to the state, for 
the privileges conferred on it, annually, one per cent. on the 
amount of the capital stock paid by the stockholders other 
than the state, which shall be in full of all bonus and taxes 
to be paid to the state. (Sess. Acts, 1857, p. —, § 32; 5 
Gill, 231; Angell & Ames on Corp. 102, 244, 276, 283; 4 
Pet. 152; 8 W. & S. 3384; 6 Barr, 70; 4 Metc. 568; 3 How. 
183; 15 Johns. 44; 5 Blackf. 250; 5 Gilm. 48; 1 B. Mon. 
14; 9 Paige, 470; 2 Hill, 265; 4 Wheat. 411; 6 Humph. 
515; 3 Gratt. 215; 10 Mo. 561; 24 Mo. 94; 3 Barn. & 
Ald. 12; 14 Ala. 402; 3 Zabr. 510; 6 Pet. 736.) 


Hicks, for defendant in error. 


I. The charter incorporating plaintiffs and authorizing 
them to levy and collect a tax for city purposes, does not 
authorize plaintiffs to levy a tax on shares of stock owned by 
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persons in the Farmers’ Bank located in said city of Lexing- 
ton. The eleventh section of the act incorporating plaintiffs 
confers no such power. The words “to tax real and per- 
sonal property” are the operative words in the act, and choses 
in action, bank stock, &c., are not and were not intended to 
be included by the words “ real and personal property.” 
The powers granted to corporations are to be strictly con- 
strued, and they have no rights except such as are specially 
. granted, and those that are necessary to carry into effect the 
powers so granted. (15 Johns. 382; 15 Johns. 558.) The 
plaintiffs had no authority by their charter to impose the 
penalty on the defendant for failing to give in a list of the 
stockholders and the shares owned by them in said bank. 
This power, if to be found anywhere, is in the eleventh sec- 
tion of the act above referred to, and provides that plaintiffs 
may from time to time “ pass such ordinances to carry into 
effect the objects and the powers hereby granted as the wel- 
fare of the inhabitants may require, and to impose and ap- 
propriate fines, penalties and forfeitures for the breach of any 
ordinance, and provide for the collection and execution there- 
of ;” and an inspection of the grant of powers in the charter 
shows that the power in question is not one of them. See 
the whole of the eleventh section of the charter. Admit the 
state may, in its sovereign capacity, levy a tax of the kind, 
impose the duty on the president or chief officer to give in 
the amount of stock, impose a penalty for the refusal, yet 
the plaintiffs have no such power, unless derived from the 
charter, and it is not there found, and even the state has, by 
special enactments, thought proper to bring bank stock within 
‘the influence of taxation, and never yet supposed that under 
the words “ personal and real estate’ choses in action were 
included ; and the plaintiffs, though circumscribed in their 
charter to specific objects for taxation, attempt and affect the 
sovereign power. Again, the plaintiffs have no power to say 
the owners of shares of stock need not give them in to their 
assessor, but that another man shall, or pay such penalty as 
they denounce. Bank stock is not a thing in itself capable 
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of being taxed on account of its locality, and any tax imposed 
upon it must be in the nature of a tax upon incomes, and of 
necessity confined to the person of the owner, who, if he be 
a nonresident, is beyond the jurisdiction of the state and not 
subject to its laws. (Angel & Ames on Corp. p. 536, § 458 ; 
Union Bank of Tennessee v. The State, 9 Yerg. 490; John- 
son v. Commonwealth, 7 Dana, 338.) 


Scott, Judge, delivered the opinion of the court. 


This was an action by the City of Lexington, in its corpo- 
rate capacity, to recover from the defendant, Aull, president 
of the Farmers’ Bank of Missouri, a penalty of one thousand 
dollars, imposed by ordinance of the city, for his refusal, in 
pursuance to said ordinance, to deliver to the assessor of said 
city a list of the shares of stock held in said bank, and the 
names of the persons who held the same, for the assessment 
thereof of said city’s taxes. The taxes were due for the year 
commencing June 1, 1858. The suit was begun in the may- 
or’s court, where there was a judgment for the city, from 
which the defendant appealed to the circuit court, in which 
the judgment of the mayor’s court was reversed, upon which 
the city sued out this writ of error. 

The Farmers’ Bank of Missouri was incorporated during 
the winter of 1856-7, and was established in the city of Lex- 
ington. The act creating the several banks in the state, by 
the thirty-second section of the first article, provided that, 
‘in consideration of the privileges granted by this act to the 
banks incorporated in this state, each banking company 
agrees to pay to the state annually, one per cent. on the 
amount of the capital stock paid in by the stockholders other 
than the state, which shall be in full of all bonus and taxes 
to be paid to the state by the respective banks.” 

The City of Lexington was incorporated by an act dated 
March 8, 1845. The eleventh section of the charter provided 
that the mayor and board of councilmen should have power, 
among other things, by ordinance, “to levy and collect taxes 
upon real and personal property within the city not exceed- 
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ing one-half of one per cent., under the assessed value there- 
of,” with some exceptions, none of which affect this case. By 
an ordinance, dated May 13, 1858, the city, among other 
things, imposed a tax on shares of stock of incorporated com- 
panies, excepting manufacturing companies, the property of 
which alone was to be taxed. 

The main question we shall examine in this case is, whe- 
ther, under the foregoing state of facts, the City of Lexing- 
ton could impose a tax on the shares of stock in the Farm- 
ers’ Bank of Missouri. 

The City of Lexington was incorporated with a power to 
lay and collect taxes on real and personal estate within her 
limits at the time of the incorporation of the Farmers’ Bank 
of Missouri. There is no hardship in making those who re- 
side or do business in incorporated towns or cities contribute 
to defray the expense incurred for their government, by which 
conveniences are afforded and a degree of protection fur- 
nished not enjoyed by those who are not members of a muni- 
cipal body. These advantages are obtained by means of taxes 
imposed on the inhabitants of the town or city, and are over 
and above those possessed by the people of the state at large. 
The citizens of the state pay a tax for the support of the 
government which protects them. The inhabitants of a city, 
being also members of the state, pay the same tax for the 
same purpose: but being likewise members of a municipal 
body, which affords them advantages in addition to those pos- 
sessed by the people at large, they, in order to enjoy those 
advantages, are compelled to pay a tax to which the state at 
large is not subject. Hence, under our system of govern- 
ment, there are what are called state taxes paid by all the 
members of the community, and corporate taxes paid by the 
inhabitants of a municipal body. We can not suppose that 
these considerations were overlooked by the general assem- 
bly in chartering the bank. In providing that for a consid- 
eration the bank should be exempt from taxes to be paid to 
the state, it could not have been intended to interfere with a 
matter with which the state had nothing to do. The pay- 
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ment of taxes to a city is a matter between the city and her 
inhabitants. If a town wants advantages not prejudicial to 
the rest of the state, and is willing to pay for them, it is no 
concern of the state. If we put a construction upon the 
charter which will exempt the bank from the city tax, we 
make the state guilty of the injustice of taking away that tax 
from those to whom it rightly belongs. If what the state re- 
ceives is in full of all taxes, state and city, would she not 
have made some provision by which a proportional part of 
the bonus she exacts should be paid to the city? With what 
justice could the state go into a city and take a bonus from a 
portion of the citizens, to be paid into her own treasury, in 
consideration that they should be exempt from the city taxes ? 
How unjust would this be to the city? We can not suppose 
that the legislature intended such an act. It would in effect 
be taxing the city for the benefit of the state; for by exempt- 
ing some, the taxes of the others would be increased, and that, 
too, not for the advantage of the city, but for that of the 
state. The state surrenders her right of taxing the banks. 
The taxes she imposes are in consideration of the protection 
given by her. This protection is enjoyed by all, and all con- 
tribute the means of obtaining it. Now if, in addition to this 
protection, which is common to all, other advantages may be 
obtained in certain localities by means of taxation, and if the 
banks will do business in these localities, why should they 
not be made to contribute to defray the expenses incurred in 
obtaining the superior advantages which they share? Be- 
cause the state has exempted them from the taxes to be paid 
to her for the advantages she confers, why should they be 
exempt from taxes for advantages conferred at the expense 
of others ? 

We do not think that there is any force in the objection 
that the city had no authority to pass the ordinance which 
required the president of the bank to deliver to the city as- 
sessor a list of the shares of stock held in the bank and the 
names of the owners thereof. The idea of such an ordinance 
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was suggested by the legislation of this state, as the ordi- 
nance, in its provisions, is very similar to the statute pre- 
scribing the mode of assessing taxes on the stock of incor- 
porated companies. A more easy and effectual mode of 
assessing bank stock could hardly have been devised. 
Reversed and remanded. The other judges concur. 


Wess, Defendant in Error, v. TWEEpIE e¢ al., Plaintiffs in 
Error. 


1. A justice of the peace has no jurisdiction over actions for injuries to per- 
sonalty property, wherein the damages claimed exceed fifty dollars; nor 
can the plaintiff give jurisdiction in such case by waiving the tort in his 
statement and setting forth that he sues in assumpsit. 

2. Objection to the jurisdiction of the justice on this ground may be made 
for the first time in the circuit court on appeal. 

3. On the appeal of a cause from a justice of the peace, the same cause of ac- 
tion, and no other, is to be tried in the appellate court that was tried in the 
court below. Ifthe justice had no jurisdiction because the damages claimed 
for injuries to personal property exceeded fifty dollars, the plaintiff would 
not be entitled in the appellate court to amend by changing the sum claimed 
to fifty dollars. 


Error to Lafayette Circuit Court. 


Hicks, for plaintiff in error. 


I. The justice of the peace had no jurisdiction of the 
cause. (R. C. 1855, p. 925, § 2,3. If the defendants or 
either of them were liable at all, they were liable purely as 
trespassers, and the evidence disclosed no state of facts upon 
which a contract, either express or implied, could arise. If 
the action of the court below can be sustained, then the dis- 
tinctions made by the statute in conferring jurisdiction on 
justices of the peace in the various cases therein enumerated 
are all broken down and are useless. The same cause of 
action and no other is to be tried in the circuit court that 
was tried in the court below. (R. C. 1855, p. 975, § 18.) 
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The circuit court erred in not sustaining the motion to dis- 
miss, and also in permitting the plaintiff below to amend so 
as to give jurisdiction ; for if the justice had no jurisdiction, 
none could, even by the consent of the parties, be conferred 
on the circuit court. (20 Mo. 350.) The amount of dam- 
ages claimed in the justice’s court was clearly specified in 
the statement. Although a plaintiff may, in some cases, in 
a justice’s court enter a remittiter for the excess beyond the 
justice’s jurisdiction, he can not do this in the circuit court 
on appeal so as to give jurisdiction. (Bachelor v. Bess, 22 
Mo. 402.) 


Field, for defendant in error. 


I. The court did not err in allowing said account to be 
amended. It is unreasonable to expect a justice of the peace 
to know in what class of cases the trespass may be waived 
and assumpsit maintained, this being a question of the nicest 
distinction in the legal profession, and it is not to be pre- 
sumed that the justices are to understand distinctions that 
many practising lawyers do not understand, nor is it their 
office to understand such matters. (16 Mo. 5380.) After 
the case was appealed to the circuit court, it was to be tried 
de novo ; it was to be tried as though it was a new case taken 
up by the circuit court, disregarding all questions upon 
which errors had been committed below. (R. C. 1855, p. 
974,§ 13.) The plaintiff had a right to amend his account 
below so as to promote the ends of justice, and after said 
cause was appealed, and as soon as the above objection was 
taken, he had a right to amend in the circuit court. (R. C. 
1855, p. 945, § 36.) Had he obtained a judgment for more 
than the jurisdiction, by abating the excess the judgment 
would have been good to the amount of the jurisdiction. 
The original account upon its face does not show that the suit 
was brought on a cause sounding strictly in damages. The 
account on its face would be good in assumpsit, and not 
until the proof was received was it fully developed that the 
action must be sustained upon the cause for trespass. 
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Ewinc, Judge, delivered the opinion of the court. 


The plaintiff sued Tweedie and another before a justice 
of the peace on an account, claiming ninety dollars as the 
value of a bull killed by the defendant; to which was ap- 
pended a statement to the effect that the plaintiff waived the 
wrong and sued in assumpsit. There was a judgment for 
the plaintiff for the sum claimed, from which Tweedie took 
an appeal to the circuit court. On a trial in the circuit 
court, after evidence had been given tending to prove that 
the defendants killed the bull, and that his value was seventy- 
five dollars, the defendants filed a motion to dismiss said suit 
for want of jurisdiction in the justice, which was overruled. 
Thereupon the plaintiff was permitted to amend the account 
by changing the sum claimed from ninety dollars to fifty 
dollars. Exceptions were saved by the defendants to the 
rulings of the court. There was a verdict against William 
Tweedie for fifty dollars; and motions by the defendant for 
a new trial and in arrest of judgment being overruled, he 
brings the cause to this court by writ of error. 

A justice of the peace has original jurisdiction over actions 
for injuries to persons or to real or personal property wherein 
the damages claimed shall not exceed twenty dollars; and 
concurrent jurisdiction with the circuit court in such actions 
wherein the damages claimed shall exceed twenty and not 
exceed fifty dollars. This was an action for injuries to per- 
sonal property ; and the nature or cause of action, (which 
now characterises the classification as to jurisdiction,) can 
not be changed by giving it an obsolete name. Mere nom- 
inal distinctions between actions no longer exist, such as 
trespass, assumpsit, &c.; and the jurisdiction of the justice 
of the peace is not defined by employing any such terms or 
distinctions; hence what is said about waiving the trespass 
and suing in assumpsit is without force. 

The failure of the defendants to make their objections be- 
fore the justice, on the ground of want of jurisdiction, did 
not preclude them from raising the objection for the first 
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time in the circuit court. The only restriction in this re- 
spect is that a set-off, not relied on before the justice, shall 
not be used in the circuit court on appeal. (11 Mo. 217.) 

The appellant insists that the amendment was allowable 
under the statute authorizing a justice in open court in fur- 
therance of justice and on such terms as may be proper to 
amend, on motion of either party, any statement, account, 
set-off, summons, writ, or other proceeding, &c. (R. C. 
1855, p. 945.) By another provision, however, it is declared 
that the same cause of action, and no other, is to be tried in 
the circuit court that was tried in the court below. (R. C. 
1855, p. 975.) The justice having no jurisdiction over the 
action as presented in that court, there was of course no 
cause of action that could have boen properly or legally tried 
by the justice, and the circuit court could not acquire any 
jurisdiction or lawful authority over the case by appeal. We 
can not so interpret the section above quoted on the subject 
of amendments, as to authorize a party, by so changing his 
account or statement, to make a different cause of action, 
or to substitute a new one in the circuit court. 

Judgment reversed; Judge Napton concurring. Judge 
Scott absent. 


Honpcrs, Respondent, v. Runyan, Appellant. 


1. Where a public agent, in the character of such agent, acknowledges a 
liability—as where the president of a board of trustees of a school district, 
as trustee, promises, on behalf of such trustees, by a written promissory 
note, to pay a liability incurred for the building of a school-house—such 
agent is not personally liable. 


Appeal from Putnam Circuit Court. 


The following is the promissory note sued on: ‘ $65.00. 
St. John, Mo., April 8, 1856. Twelve months after date, I 
promise, on behalf of the trustees of school district No. 2 of 
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school township No. 14, of Putnam county, Mo., to pay, to 
the order of Giles Hodges, the sum of sixty-five dollars, for 
value received. [Signed] Trustee, A. S. Runyan.” 


Ryland § Son, for appellant. 


I. The court erred in striking out defendant’s demurrer. 
The matters set forth, which must be taken as true, consti- 
tute a defence to the action. 


Harris, for respondent. 
Ewine, Judge, delivered the opinion of the court. 


This was an action on a promissory note by which the de- 
fendant promises to pay the plaintiff twelve months after 
date, “on behalf of the trustees of school district No. 2 of 
school township No. 14, of Putnam county, Mo.,” the sum of 
sixty-five dollars, for value received, and signed by him as 
trustee. The answer alleges, among other matters, that the 
debt, for which the note was given, accrued to plaintiff for 
building a school-house for district No. 2, pursuant to an 
agreement entered into between the trustees and plaintiff 
previously to the execution of the note, by which agreement 
plaintiff was to receive his compensation out of such means 
and funds belonging to said district as might be lawfully ap- 
propiated to that object, and as might be within the control 
of the trustees when the demand became due; that defen- 
dant was then one of the trustees and president of the board, 
and that, by the authority and on behalf of said board, he, 
as such trustee and president of the board, executed said 
note for the consideration mentioned, and that said note, 
when given, was expressly understood between the plaintiff 
and defendant to be regarded as only the official act of de- 
fendant as trustee, and that he was not to be held personally 
liable for the payment of the same; that said note was to be 
paid out of a tax to be levied on the inhabitants of the 
school district for the purpose of building a school-house ; 
and that there has not been any money in the hands of the 
trustees that could be used for the payment of said note. 
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The answer, on motion of the plaintiff, was stricken out, 
and no further answer being filed, judgment was rendered 
for the sum claimed. The only question is whether the an- 
swer contained a legal and sufficient defence to the action. 

An officer or public agent may, consistently with the policy 
of the law, waive his official immunity, and create a personal 
liability in contracts made on behalf of the public, but the 
presumption in such cases is, that no such personal respon- 
sibility is intended to be incurred ; and that the obligee or 
payee looks to the credit and relies upon the good faith of 
the government, public, or corporation, as the case may be, 
for the fulfilment of the contract entered into with its agent 
or officer; and this presumption may be only rebutted by 
circumstances which clearly establish an intention to the con- 
trary. (Story on Ag. 306.) 

In the case before us the defendant has, by the terms of 
the instrument sued on, clearly designated the official rela- 
tion in which he stood to the transaction and to the other 
parties thereto, and has so separated his official from his per- 
sonal character as to create no legal obligation or impose no 
duty beyond that of applying the public funds to the dis- 
charge of the debt, when they shall be made available. The 
defendant contracts as a trustee, and, on behalf of the trus- 
tees of a school district in a particular township, he promises 
payment, thereby manifestly pointing to the source of the 
obligation, and undertaking himself to be the mere medium 
of transferring from the trustees, or district, whose officer or 
agent he is, a debt which he acknowledges to be due from 
such district as the real debtor. There was obviously no in- 
tention to create a personal liability by the note in question ; 
and the plaintiff could not have been misled in any such be- 
lief by any thing it contains. See the case of Tutt v. Hobbs, 
17 Mo. 488. 

Judgment reversed and the cause remanded; the other 
judges concurring. 
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WaLL, Respondent, v. Nay e¢ al., Appellants. 


1. The sixth section of the act concerning the foreclosure of mortgages (R. 
C. 1855, p. 1089) allows persons, claiming an interest in the mortgaged 
property, to be made parties defendant, on motion, in suits for foreclosure, 
only with a view to the protection of their own interests. It was not de- 
signed thereby that a third party should be let into the suit witha view to 
the protection of the interests of the necessary parties. Such third party 
must show that some injustice would be done to him by letting judgment 
go against the other parties. 

2. A person is not entitled to the reversal by the supreme court of a judg- 
ment for error committed against another. 


Appeal from Lafayette Circuit Court. 


It is sufficient to state, in addition to the facts stated in 
the opinion of the court, that at the same term at which 
Winsor was permitted to come in and file his answer, the 
plaintiff admitted the facts stated therein, and the cause was 
submitted to the court and judgment rendered for plaintiff. 


Ryland § Son, for appellants. 


I. The plaintiff showed no cause why an order of publica- 
tion should be made against Nay. (R. C. 1855, p. 1222-4.) 
The plaintiff can not, under leave of court to file an amended 
petition, file one containing the original cause of action, and 
also other, different, distinct, and independent causes of ac- 
tion. This is bringing a new suit without any new sum- 
mons. Notes coming due on the day before the amendment 
was made were embraced in such amended petition. (Holly 
v. Doane, 26 Mo. 186.) The judgment rendered is erroneous. 
The parties Nay and Durst were never properly before the 
court on the amended petition. The order of publication is 
not sufficient. Parties are not properly notified. 


Hicks & Silliman, for respondent. 
I. Winsor by his showing had no interest in the mortgaged 
property at the institution of this suit. He came in under 


the sixth section of the act concerning mortgages. (R. C. 
1855, p. 1089.) Under that section he could only answer 
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in bar of the deed, debt, or damages claimed. These were 
the only issues he could raise. The action of the court was 
regular. There is no judgment or decree against Winsor 
from which he could appeal. He only appeals from techni- 
cal errors supposed to have been committed against Nay, and 
not for errors committed against himself, or growing out of 
matters set up in his answer. Nay does not complain. De- 
fendant’s interest is not injuriously affected by the judgment. 


Napton, Judge, delivered the opinion of the court. 


The sixth section of the act concerning mortgages provides 
that “any person claiming an interest in the mortgaged 
property may, on motion, be made defendant to any such 
proceedings, and may answer in avoidance or bar of the deed, 
or debt or damages, and issue shall be made and tried as in 
ordinary civil actions.”” Under this section the appellant, 
Winsor—who purchased the mortgaged premises after the 
commencement of this suit against Nay, the mortgagor—and 
Durst, the occupant of the land, was permitted to come in 
and defend. The suit had been progressing for upwards of 
eighteen months when Winsor applied to be made a party. 
The answer filed by Winsor set up a variety of objections to 
the proceedings. It alleged that there was no affidavit to 
authorize the order of publication against Nay; that the 
amendment made to the petition, at the second or third term 
after the suit was brought, embraced new causes of action 
and ought not to have been allowed ; that the notice by pub- 
lication against Nay did not embrace all the causes of action 
contained in the amended petition ; that judgment by default 
against Nay and Durst was irregular; that the term when 
this answer was filed was not the trial term. In short, the 
answer contained a general review of the proceedings of the 
court against Nay and Durst had before Winsor came into 
the suit, and alleged them to be informal, irregular and ille- 
gal. There was no allegation that the deed was not valid or 
duly executed and binding upon all the parties to it, or that 
the money it was intended to secure was not due, or had been 








496 JEFFERSON CITY. 
Wall v. Nay. 











paid, or any part of it. On the contrary, these facts were 
admitted. 

The only question we consider to be presented in the re- 
cord is whether this answer is such an one as was contempla- 
ted by the section of the statute above referred to. If it was 
not, it ought to have been stricken out or disregarded. 

The only object of this provision of the statute is to enable 
the party having an interest in the premises mortgaged to 
protect his own interests. It was not designed that a third 
party should be let into the suit with a view to protect the 
interests of the necessary parties. The law supposes them 
competent to attend to their own interests, and if they choose 
to neglect them, or waive the formalities prescribed for such 
proceeding, it is their business solely. It would be a strange 
anomaly, and contrary to all analogies, to allow objections to 
the mere forms and order of proceeding in a suit to come 
from a party who can not be in any way affected by them. 
Parties defendant are allowed to waive all forms and confess 
a judgment, or they may refuse or decline all participation 
in the case, and let the law take its course. If a court, un- 
der such circumstances, should see that any injustice was 
likely to be done, we suppose there should be no hesitation 
in arresting the proceedings, no matter how the matter 
might be brought up. But the class of objections urged in 
the answer of the appellant here, it is obvious, do not touch 
the merits of the defence, even so far as the original parties 
are concerned; they are purely technical. We do not wish 
to be understood by this that they are frivolous or captious, 
or that they would not be valid if coming from the proper 
quarter. We do not feel ourselves called upon to examine 
them. The party making them comes under the sixth sec- 
tion of the act above referred to, and must make such de- 
fences, and such alone, as that section provides for. His an- 
swer must show that some injustice would be done to him 
by letting judgment go against the other parties. This is 
not attempted according to our construction of the statute. 
Nothing is charged against the validity of the mortgage, and 




















JULY TERM, 1860. 497 


Wall v. Nay. 








nothing against the existence of the debt. What issues of 
fact are presented by the answer? It is merely a review of 
the previous proceedings of the court. What is there to be 
tried by a jury, if issue had been joined upon the answer ? 
The effect of the action of the court below was to disre- 
gard the answer of Winsor. No judgment was given against 
him, but a judgment for a foreclosure and a personal judg- 
ment for the debt against the mortgagor, Nay. It may be 
conceded that Nay might have arrested the judgment or re- 
versed it upon writ of error; but the only question, which 
the court decided touching the defendant Winsor, was that 
his answer was not sufficient under the statute. If that de- 
cision was wrong, he has a right to have it corrected; but if 
right, he was no longer in court. He has nothing to com- 
plain of. He has no right to come here and ask the judg- 
ment to be reversed for errors committed affecting Nay 
alone. The statute, under which he was allowed to come 
into the case, does not warrant such a construction. If it 
did, we can see how gross in justice might result. We may 
suppose a suit upon a plain note and a mortgage given to 
secure it. The parties, it is understood, do not intend to 
appear or make any defence. They may be in court every 
day during the progress of the suit, and yet pay no atten- 
tion to it, knowing that the debt is justly due, and willing 
and agreeing that a judgment may be obtained. At the 
term, however, at which the suit is about to terminate, a 
third person purchasing the land directly or indirectly from 
the parties defendant, comes in under the sixth section of 
the mortgage act, and contests every step taken in the cause, 
and the disregard of forms, into which the plaintiffs may 
have fallen by reason of the understanding with the original 
defendants, is made to protract and delay the judgment or 
defeat it entirely, contrary to the agreement, and, it may be, 
the wish of the parties, who alone have any interest in the 
matter. We do not understand such to be the meaning of 
the statute. We think the answer should have been stricken 
out or disregarded, as proffering no issues in which the de- 
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fendant Winsor had any interest or any right to defend. 
Judge Ewing concurring, the judgment is affirmed. 

Judge Scott was absent at the hearing and determination 
of this case by reason of sickness in his family. 


—_+e0e-— — 


THompson, Respondent, RussetL, Appellant. 


1. Exceptions to the giving or refusing of instructions should be taken at the 
time of the ruling of the court; the instructions should be incorporated in 
the bill of exceptions. 

2. The supreme court will not grant new trials on the ground that the verdicts 
are against the weight of evidence. 


Appeal from Atchison Circuit Court. 


Patterson, for appellant. 


Vories §- Vories, for respondent. 


EwinG, Judge, delivered the opinion of the court. 


The bill of exceptions does not show that any instructions 
were given or refused. In a paper attached to the transcript 
there appear what purport to be and may have been intended 
as instructions, but there is nothing whatever showing that 
they are any proper part of the bill of exceptions. If they 
were, however, no exceptions appear to have been taken 
at the time to the ruling of the court in giving or refusing 
them, and they would not therefore be reviewed by this court, 
although such ruling may have been made the ground for a 
motion for a new trial. (Power v. Allen, 14 Mo. 367; 27 
Mo. 417.) There having been a trial and verdict by a jury, 
this court will not interfere with the judgment upon the 
ground that the court below refused a new trial because of 
the verdict’s being against evidence or against the weight of 
evidence. (15 Mo. 193.) 

Judgment affirmed. The other judges concur. 
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Atwoop’s ADMINISTRATOR, Plaintiff in Error, v. Fox, Defen- 
dant in Error. 


1. A., by verbal agreement, in June, 1856, contracted to sell to B. his crops of 
hemp for the years 1856 and 1857, for which B. was to pay one hundred 
dollars per ton. The crop of the year 1856 was delivered to B. and the 
contract price paid therefor by B. A. offered to deliver to B. under the con- 
tract the crop of the second year, 1857; B. refused to receive the same. 
Held, that the contract was within the fifth section of the statute of frauds, 
not being to be performed within one year from the making thereof; that 
there was no such performance thereof as would take the case out of the 
statute; that the statute was a bar to any action, legal or equitable, on such 
agreement; that A. could not in a suit brought on such agreement, in 
which the statute of frauds was pleaded as a bar, abandon the special con- 
tract sued on, and recover on an implied agreement in the same action. 


Error to Carroll Circuit Court. 


Troxell §- Ray, for plaintiff in error. 


I. The court erred in sustaining the demurrer. There 
was such a part performance of said contract as took the case 
in a court of equity out of the statute of frauds. A fraud 
would be worked upon plaintiff if the defendant is allowed 
to set up the statute of frauds. A court of equity should 
interpose against the setting up of the statute of frauds. 
Equitable relief should be afforded. (2 Sto. Eq. § 717-720, 
746, 760-1, 798, 764, 742; 1 Sto. Eq. p. 830; 2 Bars. on 
Contr. 554; 20 Mo. 84; 26 Mo. 221.) 


Harris, for defendant in error. 


I. The agreement was not to be fully performed within 
one year. No action can be brought upon it ; notwithstand- 
ing there may have been a part performance. (3 Hill, 130; 
2 Barb. Ch. 228; 2 Denio, 87; 9 B. Monr. 428; 1 Gray, 
128; 26 Mo. 221.) 


Ewine, Judge, delivered the opinion of the court. 


This was an action on a verbal agreement entered into in 
June, 1856, by which plaintiff’s intestate agreed to sell and 
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deliver his crops of hemp raised in the years 1856 and 1857, 
and for which defendant was to pay one hundred dollars per 
ton. The petition alleges the delivery of the crop for the 
first year and the payment therefor by the defendant of the 
contract price ; that in the succeeding year, 1857, he raised 
a crop of hemp, which, in the spring of 1858, he offered to 
deliver according to the stipulations of the agreement, but 
that defendant refused to receive the same; that at the time 
of the delivery of the first crop hemp was worth at the place 
of delivery one hundred and thirty dollars per ton, and in 
the spring of 1858 it was worth only fifty dollars per ton. 
There was a demurrer to the petition, which being sus- 
tained, the cause is here by writ of error. The cause assign- 
ed in the demurrer was that the agreement sued on was not 
to be performed within one year from the making fhereof, 
and this seems to be conceded by counsel; but it is insisted 
that the facts and circumstances alleged in the petition are 
such as to preclude the defendant from interposing the stat- 
ute of frauds. The acts which, it is averred, entitle the 
plaintiff to the relief claimed are a part performance of the 
contract-—namely, the delivery of the first year’s crop of 
hemp. The construction of that branch of the statute by all 
the adjudged cases, without exception, it is believed, is that 
the agreement is within the statute, if it is not to be wholly 
performed or executed within the year, and part perform- 
ance will not render the contract valid ; that the word per- 
formance must mean a complete and not a partial perform- 
ance. (Boydell v. Drummond, 11 East, 142; Brangirdle v. 
Heald, 1 Barn. & Ald. 722; 9 Barn. & Cres. 392; Lock- 
wood v. Barnes, 3 Hiil, 130; Holloway v. Hampton, 4 B. 
Monr. 416.) It has been held that where the contract has 
been entirely performed on one side, the other side can not 
interpose the defence arising under the section of the statute 
in question; but such is not the case before us. The agree- 
ment here is one which, although consisting of stipulations, 
a part of which are capable of performance within the year, 
the entire contract, and by its express terms, is not to be 
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completed within that period, as it could not be from the 
nature of its requirements. 

Had the agreement been in writing and one upon which 
an action at law could have been maintained, it is clear that 
a court of equity would not grant the relief which is here 
sought for a violation of the contract by the defendant. It 
would be no such contract as a court would undertake to 
enforce by decreeing a specific execution ofits stipulations. 
The party would have an adequate an ample remedy at law, 
and the fact that an action on the agreement is interdicted 
by the statute because it does not comply with its require- 
ments, can scarcely furnish ground for invoking the inter- 
position of a court of equity to relieve from the operation of 
the statute, when, had the agreement been valid, the only 
remedy for a breach would have been a suit at law for dam- 
ages. 

It is further maintained that, although the facts alleged 
may not be sufficient to avoid the bar of the statute, yet the 
plaintiff ought not to be driven to another action to assert 
his rights under the implied obligation ; that the defendant 
should be held responsible for the market value of the hemp 
in this action. 

The action is upon an express contract, which, as we have 
seen, is within the statute, and the force of the statute ope- 
rates upon the special agreement only by interdicting an 
action upon it. The plaintiff may recover for the hemp de- 
livered, but he can not do so in this suit unless all rules of 
pleading are set at naught, and unless a party may allege 
one cause of action and recover upon another and a different 
one. According to the old system of pleading, where a party 
declared on a special contract, but failed to recover thereon, 
he might have recovered on a general count, if the case were 
such that, supposing there had been no special contract, he 
might still have recovered. The plaintiff has chosen to sue 
upon an invalid agreement instead of the implied promise 
of the defendant. The principle that no action can be main- 
tained upon an implied promise where the subject matter is 
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embraced in a special agreement, only applies where the 
special contract is valid and where there might be a recovery 
upon it. And had the plaintiff in this case brought his action 
upon the implied promise instead of the special agreement, 
the defendant could not have avoided it by proving the spe- 
cial agreement, because he must show such an one as would 
be valid in law. There was no necessity therefore for expe- 
rimental suits, as the counsel supposes there was, in order to 
determine the legal rights of the plaintiff, nor to determine 
the “moral integrity” of the defendant, as his refusal to re- 
ceive the second year’s crop was a pretty clear intimation of 
his purpose to rely upon the statute. 

Every petition must contain “a statement of the facts con- 
stituting the cause of action, in ordinary and concise lan- 
guage, without repetition, and in such manner as to enable 
a person of common understanding to know what is intend- 
ed ;”’ and a plaintiff can only recover on the cause of action 
alleged in his petition. (Luck v. Vaughn, 17 Mo. 586.) 
Having declared on a contract a suit on which is interdicted 
by the statute of frauds, he can not, when that statute is 
interposed as a defence, abandon his special contract and 
recover on an implied agreement in the same action. 

Judgment affirmed ; the other judges concurring. 


WEAVER, Defendant in Error, v. Henprick, Plaintiff in 
Error. 


1. In ordinary actions for slander, where the words spoken are actionable in 
themselves, malice is implied; no express averment is, in such case, ne- 
cessary to maintain the action. 

2. Where, however, the words are spoken in the discharge of some public or 
private duty, or in the exercise of some right, express malice must be 
shown. 

8. Any circumstances disproving, or tending to disprove, malice are admissi- 
ble in mitigation of damages. 

4. Where illegal testimony is introduced without objection, and the party in- 
troducing the same asks an instruction based upon it, the court may prop- 
erly refuse to grant it. 
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Error to Greene Circuit Court. 


This was an action to recover damages for slanderous words 
spoken by the defendant of the plaintiff. The words were 
charged in the petition to have been spoken falsely and ma- 
liciously. The words charged and the evidence adduced in 
the cause are set forth in the opinion of the court below. 
Testimony was adduced by defendant to show the general 
bad character of plaintiff. In the deposition of one Bagley, 
which was read without objection from the plaintiff, was the 
following passage: ‘“ His (Weaver’s) general character is 
bad. I know it in fact from what he told me. He said there 
was a man who planted some sweet potatoes, and he, Weav- 
er, grabbled them up and took them home and planted them, 
and smoothed the hill he took them from. He did this in 
the night.” 

The court, at the instance of the plaintiff, gave the follow- 
ing instructions: “1. If the jury believe from the evidence 
that defendant Hendrick spoke and published of the plaintiff, 
Adam Weaver, [that he] stole corn, or that Adam Weaver 
had stolen his corn, and that the speaking of said words was 
before the commencement of this suit, they must find for the 
plaintiff. 2. If the jury believe defendant published and 
spoke said words of plaintiff, the words being actionable in 
themselves, the law implies malice, and it is not necessary 
that the plaintiff should prove express malice. 3. If the 
jury find for plaintiff, they can give any amount of damages 
not exceeding five thousand dollars. 4. The speaking the 
words in the presence of one or more persons is a publica- 
tion.” 

The court refused the following instructions asked by de- 
fendant: “1. Unless the jury believe from the evidence that 
the defendant spoke the words laid in the petition of and 
concerning plaintiff maliciously, the jury ought to find defen- 
dant not guilty. 2. Although it isa general rule that malice 
is inferred from the speaking of the words, yet if the jury 
believe, from the evidence of plaintiff’s witness, and from 
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the manner and appearance of the defendant when he spoke 
the words, that he was not actuated by malicious motives, the 
jury ought to find the defendant not guilty. 3. If the jury 
believe from the evidence that defendant spoke the words 
and that maliciously, they ought to take into consideration 
his manner of speaking the words in mitigation of damages. 
4. If the jury believe from the evidence that defendant had 
good reason to suspect plaintiff of being a thief from his, 
plaintiff’s, own admission of taking potatoes out of the hills 
of another man, and carrying them home and planting them, 
that circumstance may be taken into consideration in miti- 
gation of damages.” 


Hendrick, for plaintiff in error. 


I. The question of malice should have been left to the 
jury. There was a conflict of testimony as to the manner of 
speaking the words. The instructions given took the ques- 
tion of malice away from the jury. Although malice is to 
be inferred from the speaking of the words generally, yet it 
is a fact for the consideration of the jury; and whether in 
this particular case and under all the circumstances in proof 
malice existed or not, it was the province of the jury to de- 
termine. The instructions assumed that the inference of 
malice was conclusive from the speaking of the words. The 
first three instructions asked by defendant involved the ques- 
tion of malice and should have been given. The fourth in- 
struction was improperly refused. Although the testimony 
of Bagley about the potatoes was objectionable strictly under 
the pleadings, yet being offered in mitigation and not objected 
to, it ought not to have been withdrawn from the jury. The 
refusal of the instruction was in effect the exclusion of the 
testimony. The plaintiff had precluded himself from rais- 
ing the objection. (21 Mo. 243.) The damages were ex- 
cessive. 


Waddell, Edwards § Ewing, for defendant in error. 


I. The instructions given were correct. The words being 
actionable in themselves, malice was implied inlaw. There 
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was no evidence tending to show a want of malice. (2 
Greenl. Ev. § 418; 1 Mo. 140; 2 Saund. Pl. & Ev. 949; 1 
Starkie on Sland. 214.) The court did right in refusing the 
instructions asked by defendant. The law on the subject 
of malice was fully given to the jury. The fourth instruc- 
tion was properly refused. Defendant had all the ben- 
efit he was entitled to of the bad character of plaintiff he 
was able to prove. Bagley’s testimony was inadmissible. 
Plaintiff was not precluded from objecting to an instruction 
based upon such testimony because he permitted it to be 
read without objection. The refusal of the instruction was 
not an exclusion of the testimony. The damages were not 
_ excessive. 


Ewing, Judge, delivered the opinion of the court. 


This was an action of slander upon an imputation by the 
defendant that the plaintiff had committed larceny in steal- 
ing defendant’s corn. The answer denied the speaking of 
the words, and, upon a trial, there was a verdict and judg- 
ment for three thousand dollars for plaintiff. 

The questions presented by the bill of exceptions arise 
upon the instructions to the jury. On behalf of the plain- 
tiff the jury were charged, in substance, that upon proof of 
the speaking and publishing of the words set out in the peti- 
tion before the commencement of the suit, they should find 
for the plaintiff; and that the words being actionable per se 
the law implies malice, and it is not necessary that express 
malice should be proved. 

The instructions asked by the defendant—which were re- 
fused—submitted the question of malice to the jury, and 
declared that if the words were not spoken maliciously the 
jury should acquit. 

Under the pleadings and evidence in this case we think 
the law was properly declared in the instructions given by 
the court, and that there was nothing in the case to warrant 
the instructions asked by the defendant. The rule seems to 
be well settled that in ordinary actions for slander, where the 
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words are actionable in themselves, malice is implied, and no 
express averment of malice is necessary to maintain the ac- 
tion. Malice is an inference of law from the falsity of the 
charge, except when the words are spoken in the discharge 
of some public or private duty, or in the exercise of some 
right, in which case express malice must be shown. Where 
the wilful act of publishing defamatory matter derives no 
excuse or qualification from collateral circumstances, none 
can arise from a consideration that the author of the mis- 
chief was not actuated by any deliberate and mischievous 
intention to injure beyond that which is necessarily to be 
inferred from the very act itself. (1 Stark. on Sland. 210.) 

The same author remarks: “That such malice in law is, in 
the absence of any legal justification or excuse arising from 
collateral circumstances, sufficient to support the action for 
slander, seems now to be settled by the current of authori- 
ties.” (Id. 212; 1 Greenl. Ev. § 418; 1 Mo. 140.) Where, 
however, the occasion and circumstances of the speaking and 
publishing are justifiable, a malicious intent is not presumed ; 
and in such case express malice or malice in fact is essential 
to the right of action, and is obviously a question for the 
consideration of the jury. 

In the case at bar the words imputed a larceny, and the 
answer denied the speaking. The allegations of the petition 
were clearly and fully sustained by the evidence ; and it is 
not pretended that the circumstances of the speaking were 
such as to bring the case within the operation of the rule 
which requires proof of express malice to maintain the ac- 
tion. The instructions prayed by the defendant on this point 
were, therefore, properly refused. 

The court was also asked to charge the jury that if they 
believed the defendant spoke the words and that maliciously, 
they ought to take into consideration his manner of speaking 
the words in mitigation of damages. Although there is 
often difficulty in applying the rule allowing evidence in 
mitigation of damages, and there is much contrariety of 
opinion as to the extent it should go, it seems to be settled 
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that any circumstances disproving or tending to disprove 
malice are admissible. As to what circumstances are admis- 
sible in mitigation, our code has made no change, leaving 
that as at common law. Whether it is necessary, under our 
code, when the answer denies the speaking of the words, as 
in this case, to allege also the circumstances relied on in 
mitigation, as well as when the defendant alleges the truth 
of the matter charged, need not now be determined, as we 
conceive there was no evidence on which to base an instruc- 
tion on this point, except that relating to the general char- 
acter of the plaintiff; and the instruction applicable to this 
evidence was certainly as strong as the defendant could have 
desired, for it assumes the fact of the bad character of the 
plaintiff to have been proved. 

The only evidence to which the instruction refused could 
have applied consisted merely of a remark by one of the 
plaintiff’s witnesses on cross-examination. This witness 
stated on his examination in chief, that he heard defendant 
say ‘he would have had corn enough to have done him, if it 
had not been for old Weaver; he said Weaver had stole his 
corn; he did not know whether it was 1854 or 1855; it was 
early in the spring. I think he said Weaver had stole about 
forty barrels.’’ On cross-examination he said: “ The defen- 
dant exhibited no vindictive spirit, but laughed when he 
made the remarks.” Three other witnesses testify positively 
the speaking of the words charged, without any qualification, 
and the manner or spirit evinced by the defendant. One of 
them says he heard defendant say twice that Weaver was a 
rogue and a d—d rogue, and that he had stole his corn. 
Another says he heard the defendant speak of it a good 
many times; that he had lost corn a time or two, and he 
always said Weaver had stole it; that he, Weaver, the d—d 
old rogue, had stole his corn, and he, defendant, could not 
spare any more. The other witnesses’ testimony is substan- 
tially the same. The defendant offered no witnesses except 
as to the plaintiff’s clfaracter. 

The sense and meaning of the words charged being clear 
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and unambiguous, and the proof being conclusive as to the 
speaking, I can not see how the remark of the witness before 
referred to could have had any tendency to prove the absence 
of malice. It certainly had no tendency to prove that he 
believed or had reason to believe the charge to be true when 
it was made, or to show that he had no intention to impute 
to the plaintiff the crime of larceny, or the existence of any 
fact going in mitigation of damages. Under the circumstan- 
ces of this case, the apparent good humor of the defendant, 
when he uttered the words imputing a crime to the plaintiff 
of such a character, could not neutralize the words them- 
selves or their effect upon the object of the imputation. It 
was no antidote to the poison, nor could it arrest or repair 
the damage which is supposed to be done by such an assault 
upon character. The instruction was therefore well refused. 

The fourth instruction asked by the defendant was erro- 
neous. It is based upon the evidence of a particular act of 
the plaintiff intended to impeach his character, and relates 
to a matter having no connection with the subject matter of 
the alleged slander. The evidence was contained in the dep- 
osition of one of defendant’s witnesses, and was read without 
objection at the time, it is true; but the court committed no 
error in excluding it from the consideration of the jury, or 
rather in refusing the instruction based upon it. (11 Mo. 
237; 18 Mo. 178.) These cases recognize the power of 
courts to correct errors of this sort in the progress of a cause 
in civil cases. But the party complaining is he who offered 
the illegal evidence in the court below, and it is objected that 
he was deprived of the benefit of it as bearing upon the ques- 
tion of damages. Upon this point the instruction given by 
the court allowed the defendant the full benefit of all that 
the facts warranted with respect to plaintiff’s character. 

In reference to the damages found by the jury, we see no 
reason for interfering with the verdict. They do not appear 
to us to be so greatly disproportioned to the injury proved as 
to call for our interposition. This is’ a question peculiarly 
for the jury, who, especially in actions like this, can judge 
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much more correctly than a court of the great variety of 
causes and circumstances that enter into an estimate of 
damages. And it is sufficient to add that the amount of the 
verdict is not such as to appear to have been the result of 
improper influences operating upon the minds of the jury. 
The other judges concurring, the judgment will be affirmed. 


+--+ BO 


Tue Strate, Defendant in Error, v. HENLEY, Plaintiff in 
Error. 


1. An indictment charging that the defendant, “at, &c., on, &c., felonious- 
ly, burglariously, and forcibly did break into and enter a certain meat- 
house and building, the property of one B., then and there being, by forci- 
bly breaking the lock and door thereof, in which said meat-house and 
building there were then and there, at the time aforesaid, goods, wares and 
merchandise, and other valuable things kept and deposited; and that the 
said H. so brake into and entered said meat-house and building, as afore- 
said, with intent then and there to commit a larceny, by then and there 
feloniously stealing, taking and carrying away the goods, chattels and per- 
sonal property of the said B.; and five pieces of pork, &c., [describing the 
articles and giving their values ;] all of the goods, chattels and personal 
property and valuable things of the said B., then and there being found in 
said meat-house and building, he, the said H., did then and there felonious- 
ly steal, take and carry away, contrary,” &c., is a good indictment under 
the sixteenth section of the third article of the act concerning crimes and 
punishments. (R. C. 1855, p. 573, § 16.) 

2. Where a person is prosecuted for both burglary and larceny in the same 
indictment, and is convicted of both offences, he may, under the nineteenth 
section of the third article of the act concerning crimes and punishments 
(R. C. 1855, p. 574), be punished by imprisonment in the penitentiary, in 
addition to the punishment prescribed for the burglary, not exceeding five 
years. The jury would be authorized in such case to assess the punish- 
ment for the larceny, in addition to that for the burglary, at any period not 
exceeding five years. 


Error to Cole Circuit Court. 


The following is the instruction referred to below in the 
opinion of the court: “ If the jury believe from the evidence 
that the prisoner, at the county of Cole, at any time within 
three years next before the finding of this indictment, felo- 
338—VOL. XXX. 
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niously, burglariously and forcibly broke into and entered 
the meat-house and building of Jesse B. Baber by forcibly 
breaking the lock thereof, with intent to commit a larceny 
by feloniously taking and carrying away any goods, chattels 
and personal property of any value whatever, they will find 
him guilty of burglary in the second degree, and assess his 
punishment to not less than three years in the penitentiary ; 
but if the jury further find that the prisoner, after burgla- 
riously, feloniously and forcibly entering said meat-house 
and building, did feloniously steal, take and carry away any 
goods, personal property or valuable thing of any value what- 
ever, they will find him guilty of both burglary and larceny, 
and assess his punishment to five years in the penitentiary.” 

The defendant was found guilty, and his punishment as- 
sessed at five years’ imprisonment in the penitentiary. 


Batte, Belch §- Lay, for plaintiff in error. 


I. The court should have sustained the motion to quash 
and the motion in arrest of judgment. The indictment for 
burglary was bad at common law. (Whart. C. L. p. 685.) 
No statutory provisions make it good. It is not good under 
the sixteenth section of the third article of the act concern- 
ing crimes and punishments. It ought to have charged di- 
rectly and affirmatively either that he broke and entered the 
building with intent to steal or commit a felony therein, or 
that he broke and entered said building with intent to steal 
the goods, wares and merchandise of the said Baber, which 
were at the time kept and deposited in said building, and 
not merely the intent to steal the goods, &c., of Baber, with- 
out alleging that it was the particular goods kept and depo- 
sited in said building. The indictment must charge an in- 
tent to commit a felony in the building, the intent to steal 
the particular goods deposited. (See Whart. C. L. p. 238; 
1 Chit. C. L. p. 282.) This defect is not cured because de- 
fendant is charged with the actual commission of a felony in 
said building. 

II. The instructions given were erroneous. The punish- 
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ment prescribed in the second instruction in case of convic- 
tion of both burglary and larceny is erroneous. The min- 
imum pnishment for burglary is three years. Under section 
nineteen the jury might assess the punishment for the lar- 
ceny at imprisonment for any period not exceeding five 
years. The court had no right to fix the punishment arbi- 
trarily. The other instructions were wrong. 


Knott, (attorney general,) for the State. 


I. The indictment is sufficient. (16 Mo. 550; R. C. 1855, 
p. 574, § 19; 3 Rawle, 207; 3 Fost. 801; 20 Pick. 856; 3 
Metc. 816.) The court committed no error in giving in- 
structions. The defendant can not complain of the second 
instruction. It fixes the lowest punishment that could be 
inflicted under the law. Three years is the shortest term 
for burglary alone. Two years is the shortest term for the 
larceny. 


Ewine, Judge, delivered the opinion of the court. 


This was an indictment for burglary and larceny under 
the sixteenth section of the third article of the act concern- 
ing crimes and punishments, which declares that “ every 
person convicted of breaking and entering any shop, store, 
booth, tent, warehouse, or other building, or any boat or ves- 
sel, in which there shall be at the time some human being, 
or any goods, wares, merchandise or other valuable thing 
kept or deposited, with intent to steal or commit any felony 
therein, shall, on conviction, be adjudged guilty of burglary 
in the second degree.” The indictment charges that the 
defendant “at, &c., on, &c., feloniously and forcibly did 
break into and enter a certain meat-house and building, the 
property of one Jesse B. Baber, then and there being, by for- 
cibly breaking the lock and door thereof, in which said meat- 
house and building there were then and there, at the time 
aforesaid, goods, wares and merchandise and other valuable 
things kept and deposited; and that the said Stephen Hen- 
ley so brake into and entered said meat-house and building 














512 JEFFERSON CITY. 


State v. Henley. 








as aforesaid, with intent then and there to commit a larceny 
by then and there feloniously stealing, taking and carrying 
away the goods, chattels and personal property of the said 
Jesse B. Baber, and five pieces of pork of the value of ten 
dollars, five pieces of bacon of the value of ten dollars, 
eighty pounds of pork of the value of ten dollars, and one 
bag of meal of the value of one dollar, all of the goods, 
chattels and personal property and valuable things of the 
said Jesse B. Baber, then and there being found in said 
meat-house and building, he, the said Stephen Henley, did 
then and there feloniously steal, take and carry away, con- 
trary,” &c. 

It is maintained that the indictment is defective in omit- 
ting to charge the offence definitely and with the requisite 
certainty ; that it fails to charge a breaking and entering of 
the building with intent to commit a felony therein, or to 
steal the goods, &c., of the said Baber which were at the time 
kept and deposited in said building. The constituents of the 
grade of burglary intended to be charged are a breaking and 
entering a building, in which there are goods, &c., kept, 
with intent to steal such goods. The indictment alleges the 
breaking and entering the house of Baber; that there were 
at the time goods, chattels, &c., kept and deposited therein, 
and then it alleges the intent with which the house was 
broken and entered—namely, to commit a felony by taking 
and carrying away the goods and personal property of said 
Baber, which are enumerated, and then adds, “all of the 
goods, chattels and personal property of the said Jesse B. 
Baber, then and there being found in said meat-house and 
building, he, the said Henley, did then and there feloniously 
steal,” &c. The charge totidem verbis of an intent to steal 
the goods kept or deposited in said house would not, it is con- 
ceived, be more specific or certain than the averment, in the 
language of the indictment, of a breaking and entering with 
an intent to steal and carry away the goods of Baber, there 
being an antecedent averment that the building so burgla- 
riously entered was the property of Baber, and that goods 
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and chattels were kept or deposited therein. If the defen- 
dant is charged with a burglary with intent to steal the 
goods of Baber, which were then kept in the house so en- 
tered, what is the obvious intendment of the allegation that 
he entered said house with intent to steal the goods of 
Baber? What goods but those deposited in the house does 
the averment apply to? Were they other goods— goods 
kept elsewhere than in the building which he is charged 
with having entered with intent to steal ? 

But the objection to the indictment is invalid on another 
ground. Had there been no averment in so many words of 
a felonious intent in charging the offence of burglary, the 
charge of an actual felony in stealing the goods is a sufficient 
averment of intent. If the indictment charge a burglary 
with intent to commit a felony, it will be supported by evi- 
dence of a felony actually committed. And it seems suffi- 
cient, in all cases where a felony has actually been commit- 
ted, to allege the commission of it, as that is sufficient evi- 
dence of intention. (1 Hale, 560; 2 East P. C. c. 15, § 25, 
p. 514; Rex v. Furinal, Run. Ry. 445.) An indictment in 
this respect may be drawn, says Archibald, in his work on 
Criminal Pleading and Practice, (vol. 2, p. 329,) in three 
ways—namely, stating the breaking and entry with intent to 
commit a felony; stating the breaking and entry and a fel- 
ony actually committed ; or stating the breaking and entry 
with intent to commit a felony, and also stating the felony to 
have been actually committed. The latter, he observes, is 
the preferable mode and that always adopted in practice ; 
for if you fail to prove the felony committed, you may still 
convict of the burglary ; or if you fail to prove the intent, &c., 
you may convict of the felony. In Jones v. The State, 11 N. 
H. 270, Justice Gilchrist, in delivering the opinion, says, it 
is well settled by the authorities, that in an indictment for 
burglary, the allegation and proof of the stealing are suffi- 
cient, without an averment of an intent to steal. To the 
same effect, Com. v. Brown, 3 Rawle, 207; State v. Ayer, 3 
Fost. 301. 
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The jury were told, in the second instruction given on the 
part of the State, that if they found the defendant guilty of 
burglary as charged, they should assess his punishment to 
not less than three years in the penitentiary ; but that if they 
also found him guilty of larceny, then they should assess his 
punishment at five years’ imprisonment in the penitentiary. 
This instruction was erroneous. The minimum punishment 
for burglary in the second degree is three years; but the 
nineteenth section of the third article of the act concerning 
crimes. and punishments declares that, “If any person, in 
committing burglary, shall also commit a larceny, he may be 
prosecuted for both offences in the same count, or in separate 
counts of the same indictment; and on conviction of such 
burglary and larceny shall be punished by imprisonment in 
the penitentiary, in addition to the punishment hereinbe- 
fore prescribed for the burglary, not exceeding five years.” 
It is very evident this provision only fixes the maximum 
punishment, and that the jury would be authorized to assess 
it for the larceny, in addition to the burglary, at a day, 
month or year, or at any other period, in their discretion, 
not exceeding five years. The only possible doubt that 
could exist, we suppose, arises in connecting another pro- 
vision—which declares that no person shall, in any case, be 
sentenced to imprisonment in the penitentiary for any term 
less than two years-—with that just quoted, and, considering 
the one as a qualification of the other, rather than as distinct 
and independent provisions. It is true, larceny, when com- 
mitted in committing burglary, is made a felony under the 
nineteenth section, irrespective of the value of the thing 
stolen; yet the sense of this section, its language alone con- 
sidered, is not less clear as to the penalty, and it is only by 
introducing the words of the general provision referred to 
(R. C. 1855, p. —, art. 9, § 10,) and considering the two 
together, that the interpretation assumed in the instruction 
can be sustained. This is not admissible according to any 
rule for the construction of penal statutes. A penalty can not 
be raised by implication, nor should a particular clause un- 
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ambiguous in its terms, directing a mode of prosecution and 
prescribing the punishment for an offence, be so qualified and 
controlled by a general.provision as to impose a penalty not 
warranted by the plain and obvious sense of the former. The 
general provision in section ten can have effect without ap- 
plying it to cases like that before us; it was evidently in- 
tended to apply to that class of cases where the statute was 
silent as to the minimum, but prescribed the maximum pun- 
ishment that might be inflicted by imprisonment in the pen- 
itentiary ; and as the least punishment for the grade of bur- 
glary charged is fixed by statute, and that is more than two 
years, that part of the tenth section quoted can have no 
proper application to larceny committed under the circum- 
stances contemplated by the nineteenth section; for it is only 
where there is a conviction of both burglary and larceny that 
the latter, irrespective of its grade, is punishable as a felony, 
and the penalty is in addition to that prescribed for burglary. 

Judgment reversed and cause remanded ; the other judges 
concurring. 


Duty et al., PlaintiffS8 in Error, v. Brooxs, Defendant in 
Error. 


1. By the third section of the territorial act of February 1, 1817, (1 Terr. 
Laws, p. 543, a justice of the peace of Missouri territory was authorized to 
take acknowledgment of deeds where the lands conveyed lay outside the 
county of which he was justice. (Napton, Judge, dissenting.) 


Error to Carroll Circuit Court. 


This was an action to recover possession of a tract of land 
containing three hundred and twenty acres, situated in Car- 
roll county. The plaintiffs claim title under one Samuel 
Duly. The defendant put in issue the alleged right of pos- 
session of plaintiffs and set up the statute of limitations. At 
the trial the plaintiffs adduced in evidence an exemplification 
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of the record of a patent granted by the United States, dated 
January 4, 1819, conveying the land in controversy to one 
William Hines. The land patented was military bounty 
land, granted in consideration of services in the war of 1812. 
The plaintiffs then offered in evidence, after making the 
proper preliminary proof, a certified copy of the record of a 
deed purporting to have been executed by the said William 
Hines, conveying the said land so granted to said Hines to 
Samuel Duly. This deed was dated December 11, 1820. 
From the certificate of acknowledgment, as certified, it ap- 
peared to have been acknowledged on the day of its date 
before a justice of the peace of the county of Montgomery, 
and territory of Missouri. No other evidence of the execu- 
tion of said deed was offered independent of this certified 
copy of the record, including the copy of the acknowledg- 
ment before said justice. The court excluded said certified 
copy of the record on the ground that the deed was acknow- 
ledged before a justice of the peace of Montgomery county. 
The plaintiffs took a nonsuit, with leave, &c. 


Troxell, for plaintiffs in error. 


I. The justice had the authority to take the acknowledg- 
ment in question. (1 Terr. Laws, p. 543, § 8.) Their copy 
was therefore admissible. The land was military bounty 
.land, and on that ground the copy was admissible. (R. C. 
1855, p. 366, § 51-55.) It was in fact recorded more than 
ten years before the time of offering the copy in evidence. 
It was admissible on that ground. (R. C. 1855, p. 733, 
§ 58.) The record shows substantially that plaintiffs and 
their ancestor had claimed and enjoyed the premises through 
the deed in question for more than ten consecutive years, 
and that deed was recorded at least ten years preceding the 
offer of it in evidence. 


Gardenhire, for defendant in error. 


I. The deed was properly excluded. A justice of the 
peace could not, under the third section of the territorial act 
of February 1, 1817, take acknowledgment of a deed con- 
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veying land not situated in his county. (1 Terr. Laws, p. 
543, 422-3, 179.) In 18138 counties were established and 
the jurisdiction of justices of the peace confined to them. 
The act of 1815 gave clerks of the circuit courts the right 
to take acknowledgments in the same manner as judges of 
the superior or circuit courts, “or any justice of the peace 
of the county where the land lies.” (1 Terr. Laws, p. 422.) 
After the abolition of districts and the establishment of coun- 
ties, there was no express law authorizing justices of the 
peace to take acknowledgments anywhere until the act of 
February 1, 1817. The object of the third section of the 
act of 1817 was to establish the authority directly. Mont- 
gomery county was established in 1818. (Id. p. 580.) No 
justice of the peace in it had jurisdiction beyond it. 











Scott, Judge, delivered the opinion of the court. 


The question in this case is whether a justice of the peace, 
under the third section of the territorial act of February 1, 
1817, could take the acknowledgment of a deed conveying 
land not situated in the county in which he acted as a jus- 
tice. By the territorial act of October 1, 1804, deeds were 
required to be acknowledged before one of the judges of the 
general court, or before one of the justices of the court of 
common pleas of the district where the land conveyed lies. 
So at that time justices of the peace could not take the proof 
and acknowledgment of deeds. By the act of July 7, 1807, 
(sec. 8,) it was made lawful for any judge of the court of com- 
mon pleas within the territory, or for any justice of the peace 
of the district where the land lies, to take the proof or ac- 
knowledgment of deeds. It will be observed that this act 
enabled judges of the court of common pleas to take the ac- 
knowledgment of deeds for land wherever situated, and for 
the first time enabled justices to take acknowledgments, but 
limited their authority to the district where the land lies. 
Afterwards it was enacted by the third section of the act of 
February 1, 1817, that all deeds, conveyances, bonds and 
obligations for the conveyance of lands lying and being sit- 
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uated in this territory, and the right of dower thereto and 
therein, may be proven and acknowledged before any justice 
of the peace in this territory, in the same manner and under 
the same restrictions as are now provided by law. As this 
is the section under which the question arises, the attention 
is called to its resemblance to the third section of the act of 
July 7, 1807, by which the limitation on the power of judges 
of the court of common pleas to take the acknowledgment of 
deeds was removed and made co-extensive with the limits of 
the territory. 

We must, from courtesy, presume that the territorial as- 
sembly had some object in view in introducing an entire 
section into a statute. It could not have intended that, after ; 
its solemn enactment, the law should remain precisely as it 
was before, especially as it had been and then was in as 
plain terms as it could be expressed, and no doubt could 
have possibly been entertained as to its meaning. We should 
not make the legislature guilty of the folly of taking up a 
law as plain in its terms as it could be written, and which 
could not be misunderstood, and, without designing the slight- 
est alteration in its sense, to reénact it in language, which 
can not be interpreted alike by all, and which gives rise to 
strife and litigation. The reénactment of the law in rela- 
tion to justices of the peace taking the acknowledgment and 
proof of deeds, with the omission to reénact it as to all 
other officers performing the same duty, when we consider 
their authority was already co-extensive with the territory, 
can only be attributed to the fact that the intent of the law 
was to put all officers on the same footing so far as the taking 
of the acknowledgment of deeds was concerned. The words 
of the statute are “all deeds, &c., for the conveyance of 
lands, &c., lying and being situated in this territory, may be 
proved and acknowledged before any justice of the peace in 
this territory in the same manner and under the same re- 
strictions as are now provided by law.” So that any justice 

; in the territory may take the acknowledgment of any deed. 
After the law had selected the agent and prescribed the ex- 
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tent of his authority, all that remained to be done was to 
direct the mode of executing the power conferred, and that 
was all that was done. It would have been an unheard of 
course, after strictly designating the officer and the extent of 
his power, afterwards to curtail that authority by the use of 
a vague word which may have its full effect without being 
made to influence the preceding words of the sentence. The 
rule, noscitur a sociis, applies here, and the word “ restric- 
tions” is to be explained by those in connection with it. The 
word “ manner” points out the object of its introduction, and 
shows it was only intended to be understood as applying to 
the restraints and formalities then imposed by law on all 
officers in taking the acknowledgment of deeds. 

Attention has already been solicited to the resemblance 
between the language of the act of February 7, 1807, which 
removed the restraint on the power of judges of the court of 
common pleas in taking the acknowledgment of deeds, and 
that of the words of the third section of the act of 1817, 
which, it is maintained, was designed to have the same effect 
on justices of the peace. When the power of the judges of 
the court of common pleas was to be restrained in taking the 
acknowledgment of deeds, the judges were limited to ‘ the 
district where the land lies.” The power of justices in rela- 
tion to the matter was limited by the same language. When 
it was intended to remove the restraint on the judges, these 
words were dropped. What else can be inferred from their 
omission in the reénactment of the law in relation to the 
power of justices in taking acknowledgments, but the design 
of removing the same restraint on them. The phrase “in 
the district where the land lies” had become familiar from 
its long and frequent use, and was a clear and distinct way 
of expressing the limitation on the power of officers in tak- 
ing the acknowledgment of deeds, and it would be remarka- 
ble that the legislature should omit those words, and leave 
the restraint on the authority of justices to be inferred from 
the equivocal word “ restrictions.” 

Geyer’s digest was published in 1818. The law now un- 
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der consideration was passed during the year 1817, and was 
published in that digest. At the period of the publication 
of the digest, the design and object of the law of 1817 must 
have been well known. In the digest, under the title “ con- 
veyances,” p. 128, is found the original law with its limita- 
tion, conferring on justices the power to take the acknow- 
ledgment of deeds. To the words expressing the limitation 
there is a mark appended referring to the foot of the page, 
where there is a reference made to the section whose con- 
struction is involved in this controversy. If we will only 
look at the plan of that work, we will come to the conclu- 
sion that, in the opinion of its author, the limitation on the 
authority of justices in taking acknowledgments was removed 
by the act of 1817. Independently of the intrinsic weight of 
the author’s opinion, the circumstance, that this construction 
was a cotemporaneous one, is on principle entitled to its full 
weight. Had the reference in the digest to the ninth sec- 
tion, as there published, which is the third section of the act 
of 1817, been only intended as one to a section on the same 
subject, the mark by which the reference was made would 
have been appended to the entire section and not to the par- 
ticular words limiting the power of justices of the peace. 

Judge Ewing concurring, reversed and remanded. Judge 
Napton dissents. 


ANDERSON, Respondent, v. KINCHELOE e¢ al., Appellants. 


1. The supreme court will rot grant a new trial on the ground that an in- 
struction unsupported by the testimony was given, unless the giving of 
such instruction was calculated to mislead the jury. 

2. Courts should not give instructions amounting to a comment on the testi- 
mony, nor instructions calculated to mislead the jury by inducing them to 
attach undue importance to a portion only of the testimony, and to divert 
their attention from other facts entitled to consideration. 

3. He who, knowing that he has no right to the possession of property, with- 
holds the possession thereof from the true owner, who had wrongfully been 
deprived of the same, may be supposed to have assented to the wrongful 
act by which such possession was obtained. 
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Appeal from Carroll Circuit Court. 


The defendants asked the court to give the following in- 
structions: “2. The jury can not find against defendant 
Kincheloe unless they believe he authorized Dickenson 
wrongfully to obtain possession of said slaves from plaintiff, 
or afterwards withheld them from plaintiff, knowing that 
Dickenson had improperly brought said slaves away. 3. 
There is no evidence before the jury that defendant Kin- 
cheloe authorized or directed defendant Dickenson wrong- 
fully to obtain possession of said slaves, nor that defendant 
Kincheloe withheld said slaves with a knowledge of any im- 
proper conduct on the part of said Dickenson. 4. Defen- 
dant Kincheloe is not responsible for any tortious or wrong- 
ful act or conduct of defendant Dickenson, unless he author- 
ized the same, or knowingly ratified the same. 8. If the 
jury believe that plaintiff was legally entitled to the posses- 
sion of the slaves in controversy in virtue of the alleged 
transfer thereof by said Gratz, the mere possession of said 
slaves by defendant Kincheloe would not render him liable 
to plaintiff in this action.” Of these instructions the court 
gave the fourth, and refused the others. 

The court gave the following instruction of its own mo- 
tion: “10. The jury can not find against the defendant Kinch- 
eloe unless they believe he authorized defendant Dickenson 
wrongfully to obtain possession of said slaves from plaintiff, 
or afterwards withheld them from plaintiff.” 

The other instructions commented on by the court, to- 
gether with the facts in evidence, are sufficiently set forth in 
the opinion of the court. 


Troxell, for appellants. 


I. Plaintiff showed no right to the possession of the slaves. 
There was no evidence that Dickenson was the agent of 
Kincheloe for the purpose of hiring the slaves to Gratz, or 
was authorized to submit the question as to their possession 
to arbitrators. The mere fact that the slaves were in posses- 
sion of Kincheloe did not render him responsible for a wrong- 











JEFFERSON CITY. 





Anderson v. Kincheloe. 





ful conversion, nor did their mere retention by Kincheloe 
render him a trespasser ab initio. No asserted agency of 
Dickenson extended to an arbitration. The third and tenth 
instructions given to the jury were erroneous. The court 
improperly refused the second, third, seventh and eighth in- 
structions asked by defendants. No authority to Dickenson 
to commit a trespass could be implied, nor could Kincheloe 
be held responsible for such trespass unless he had know- 
ledge of its commission. 


Hicks, for respondent. 


I. Anderson had a right to the possession of the slaves. 
The court committed no error in giving or refusing instruc- 
tions. 


Ewine, Judge, delivered the opinion of the court. 


. This was an action for the alleged wrongful taking and 
conversion of certain slaves. The petition alleges that in the 
winter or spring of 1859, one Henry H. Gratz hired of the 
defendant Kincheloe, of Carroll county, four slaves for the 
year 1859, and executed and delivered his promissory note 
to Kincheloe for their hire, and that said slaves were deliv- 
ered by Kincheloe into the possession of Gratz, in Lafayette 
county ; that in May, 1859, Gratz, being indebted to plain- 
tiff, transferred the unexpired term of the hire of said slaves 
to him, and delivered possession thereof; that afterwards, in 
May, 1859, Dickenson came to Lexington and requested 
plaintiff to give up the possession of the slaves for Kincheloe, 
which being refused, it was proposed and agreed to that the 
matter be submitted to arbitrators; that said arbitration was 
accordingly entered into, and the slaves awarded to plaintiff 
for said unexpired term, which decision was mutually ac- 
cepted by them as a final settlement of the matter in dispute. 
The petition further alleges that on the night of the follow- 
ing day on which the arbitration was had, defendant Dick- 
enson wrongfully and secretly decoyed said slaves out of 
plaintiff’s possession, and took and delivered them to the 
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Satine Sinden: and that said detoninnde tevtionsly 
converted the possession of said slaves to their own use, and 
still keep possession of them from plaintiff, whereby he was 
damaged, &c. 

The answer admits that Gratz hired from Kincheloe, about 
the time stated, the slaves in controversy, but denies that 
they were hired in the manner or upon the terms alleged ; 
that said Kincheloe hired said slaves to Gratz to labor for 
him until December 25, 1859; and it was expressly stipula- 
ted in said contract of hiring that said slaves should be kept 
by said Gratz in the town of Berlin, Lafayette county, and 
not elsewhere, and that, in case they were removed from 
Berlin and especially to Lexington, Kincheloe might termi- 
nate the hiring and reclaim them; that the slaves were re- 
moved to Lexington by Gratz or plaintiff, or both, in viola- 
tion of said agreement, and that plaintiff was well apprised 
of the terms of said contract of hiring ; that the slaves were 
obtained from Kincheloe by plaintiff and Gratz with a 
knowledge of the latter’s insolvency and with a fraudulent 
intent to deprive Kincheloe of their services. Kincheloe 
denies any knowledge of Dickenson’s agency in taking the 
slaves from plaintiff’s possession, and of the arbitration re- 
specting them; denies that Dickenson had any authority 
from him to submit the matter to arbitrators. The defen- 
dants deny that the slaves were brought into Carroll county 
by Dickenson and delivered to Kincheloe, and that they were 
converted by them to their own use wrongfully or otherwise 
as charged, and deny that they withheld said slaves from 
plaintiff’s possession. Kincheloe “admits that the slaves 
have been in his possession since ’some time last May, (1859,) 
and are now in his possession.” ‘ And these defendants aver 
that said Kincheloe’s aforesaid possession of said slaves has 
always hitherto been and still is rightful and lawful.” 

From the facts the evidence conduced to prove and those 
admitted by the pleadings, it appears that there was a hiring 
of the slaves for one year by Kincheloe to Gratz; that pos- 
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session was delivered to Gratz, who within a few months 
thereafter transferred or hired them for the remainder of the 
year to the plaintiff, and that while in his possession they 
were wrongfully taken therefrom by the agency of the defen- 
dant Dickenson, and soon thereafter were in possession of 
Kincheloe on his premises in Carroll county. This last fact 
is admitted by the answer, and it is claimed to be a rightful 
and lawful possession. There was also some evidence that 
Dickenson was Kincheloe’s agent in hiring the slaves. 

Of the instructions given for the plaintiff, the third only is 
excepted to. This instruction declares that if the jury be- 
lieve the plaintiff and defendants submitted the matter in 
dispute, as to the possession of the slaves for the unexpired 
term of hiring, to arbitrators selected by them, and an 
award was made, of which they were notified, and it was 
against the defendants, they had no right afterwards to take 
said slaves from plaintiff’s possession until after the expira- 
tion of the term of hiring. It is insisted that there was no 
evidence, as to Kincheloe, on which to base this instruction, 
and it should, therefore, have been refused. It may be con- 
ceded that there was no evidence of authority from Kinch- 
eloe to Dickenson to enter into an arbitration, yet we do not 
see that the jury could have been misled, or that Kincheloe 
was prejudiced ; it was a mere abstraction which, under the 
pleadings, was not decisive of the questions at issue and did 
not involve the merits of the case. If there was no evidence 
whatever on which to base the instruction, as is maintained, 
it can scarcely be presumed that the jury paid any attention 
to it or were influenced by it in giving their verdict. And 
if it be said that the court, in giving it, must have assumed 
that there was some evidence to warrant it, and that this 
may be presumed to have had its influence with the jury, 
still whatever may have been their conclusion on this point, 
it left the question on which depended the plaintiffs right of 
recovery untouched. Taking the hypothesis of the instruc- 
tion to be true, the plaintiff was not therefore entitled to a 
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verdict ; it was nothing more than the assertion of a legal 
proposition, correct in the abstract, but of no practical bear- 
ing upon the case. 

Instructions numbered five and six, asked by the defen- 
dants and refused, it is conceded by counsel, were not war- 
ranted by any evidence in the cause. But it is contended 
that the court erred in refusing instructions two, three, seven, 
eight and nine, and in giving the tenth on its own motion. 
The seventh declares that the rights of Kincheloe were not 
affected by the arbitration, unless there was evidence to 
satisfy the jury that he authorized it to be entered into, or 
after the arbitration was had he adopted and ratified the 
award therein made. The ninth declares that although 
Dickenson may have been Kincheloe’s agent to hire and did 
hire the slaves to Gratz, he had no authority as such agent 
to enter into the arbitration. The point involved in these 
instructions has been sufficiently noticed in the observations 
made on the third instruction given for the plaintiff. 

The eighth instruction states the hypothesis of a mere pos- 
session by Kincheloe as a deduction or conclusion, and the 
only one that could be legitimately drawn from the evidence 
in the cause, and of course excluded from the consideration 
of the jury any and all other facts which the evidence may 
have conduced to prove. It presents rather a comment on 
the evidence, selecting a single fact, which it assumes to 
have been proven, and tells the jury that this fact is not 
enough to render Kincheloe liable. Whether it was a mere 
possession or not, or such as showed an assent to the alleged 
wrongful act of his co-defendant, was for the jury, from a 
consideration of all the facts in the case, from considering 
how and when it was obtained, and the circumstances under 
which it was transferred from the plaintiff to Kincheloe. 

The fourth instruction given for the defendants and the 
tenth given by the court on its own motion, though differing 
slightly in the phraseology from the second, which was re- 
fused, are substantially and in legal effect the same. At 
least, we do not perceive any inconsistency in the principle of 
34—VOL. XXX. 
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law set forth in them. The liability of Kincheloe is made 
to depend, in the tenth instruction, on his authorizing the 
alleged wrongful act of Dickenson in taking the slaves, or 
afterwards in withholding them from the plaintiff; and by the 
fourth, which was given for the defendants, he must have 
authorized or knowingly ratified such tortious act. Posses- 
sion is either rightful or wrongful, and he who being in pos- 
session of property of which the true owner has been wrong- 
fully deprived, withholds it from him, knowing that he has 
no rightful claim to it, may be supposed to have assented to 
the wrongful act of another, by which such possession was 
obtained. 

It is further maintained that there is no evidence whatever 
to implicate Kincheloe in the transaction, or to connect him 
with it in any manner so as to create a liability, and that the 
third instruction asked by the defendants, which declares this 
proposition in substance, should have been given to the jury. 
We think it clear that the jury may have well inferred a 
contract of a general hiring from year to year, from the facts 
in evidence, particularly Winsor’s testimony, and the admis- 
sions in the answer. The petition alleges a hiring of this 
character, and the answer admits a contract, but says it was 
a hiring upon certain terms and conditions, whereby the de- 
fendant Kincheloe could have terminated it and reclaimed 
the slaves. It is not pretended that there is any evidence 
whatever of such an agreement as the defendants allege, and 
the onus was of course on them to establish it. The hiring 
for a year being shown and the delivery of possession pur- 
suant thereto being admitted or not denied, Gratz was the 
owner of the slaves for that period, and held them with all 
the rights incident to that kind of special ownership. Being 
thus in possession lawfully acquired, Gratz had a right to 
transfer the unexpired term to the plaintiff. The slaves 
were transferred to him, and soon thereafter were by the 
wrongful act of Dickenson, as the evidence tended to show, 
removed from his possession and found with the defendant 


Kincheloe. 
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But it is contended that there is no evidence connecting 
Kincheloe with this act of Dickenson, either as an actual 
participant in it or as one assenting to it after it was commit- 
ted. The counsel ventures an explanation to account for 
Kincheloe’s possession by supposing that the slaves may have 
voluntarily returned to his premises in a day or two after 
they were alleged to have been decoyed, he knowing nothing 
of the manner in which they left the service of plaintiff; and 
that upon this hypothesis he was under no legal obligation 
to send them back. This hypothesis is not only unsupported 
by evidence but contradicted by the facts in the case. The 
jury, we think, could have reasonably made but one infer- 
ence as to the manner in which the slaves got into Kinche- 
loe’s possession. The testimony of Tweedy, Hale and Scott 
is as strong as circumstances could well make it. If, there- 
fore, the evidence tended to prove such a contract of hiring 
as already stated, the slaves were Anderson’s or plaintiff’s 
property for one year ; and there being no pretence that they 
were reclaimed by Kincheloe under the contract he sets up, 
but being obtained by him through the wrongful acts of 
Dickenson, before the expiration of the term of hiring, he, 
Kincheloe, must have known that his possession was not a 
rightful one. Looking at all the evidence in the case; con- 
sidering the agency Dickenson seems to have had in the 
business, commencing with the hiring of the slaves to Gratz, 
and continuing his connection with it in some capacity or 
other until their disappearance from plaintiff’s possession ; 
his evident participation in this last transaction ; the appear- 
ance of the slaves so soon thereafter at Kincheloe’s, and his 
admitted possession of them from about that time; the ob- 
vious motive to regain them by reason of the admitted insol- 
vency of Gratz, it is impossible to say that there was nothing 
in all this from which a jury of practical men might have 
concluded that Kincheloe had knowledge of Dickenson’s 
agency in removing the negroes from Anderson’s and that he 
assented to it. 

Judgment affirmed ; the other judges concurring. 
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Pope e¢ al., BY THEIR GUARDIAN, Appellants, v. JENKINS, 
Respondent. 


1. One P., in Kentucky, in the year 1843, being insolvent, mortgaged his 
property, including a slave named Ellen, to secure certain liabilities. No 
proceedings to foreclose the mortgage were instituted, but the mortgagees 
set up the property for sale at public auction, P. being present and consent- 
ing to the course pursued. The mortgagees purchased the slave Ellen at 
this sale, took and kept possession of her for two years and then sold her 
to one M. for a full price. M. gave said Ellen to the children of P. in 1846, 
and executed a deed to them in 1850, which was duly recorded in Ken- 
tucky. In 1851 P. moved with his family to Missouri, and in the same 
year sold said slave to one J. Held, in a suit for the possession of said 
slave and her increase, brought by the children of P. against said J., that, 
whether P.’s equity of redemption was extinguished or not by the sale by 
the mortgagees in Kentucky, the legal title was in the plaintiffs ; that such 
equity of redemption, if unextinguished, did not stand in the way of a re- 
covery by plaintiffs, the defendant not wishing to redeem. 

2. In actions for the possession of personal property, the plaintiff, if he suc- 
ceed, has the choice of taking the property or its value. By the value of 
the property is meant its value at the time of its valuation by the jury. If 
slaves, for example, are sued for, and they die in the hands of the defen- 
dant during suit, the plaintiff has no just claim for more than damages for 
their detention up to the time of their death. If the depreciation in value 
or death be produced by ill-treatment or neglect, or the slaves be sold to 
another, the rule may be different. 


Appeal from Platte Circuit Court. 


This suit was commenced March 5, 1856. The facts in 
evidence sufficiently appear in the opinion of the court. 

Plaintiff asked the court to instruct the jury as follows: 
“1, Before the defendant can set up any claim to the ne- 
groes, he must show that he is a purchaser from Cyrus Mil- 
ler, the donor, or from the children, his donees. 2. If the 
jury find from the evidence that Miller was an innocent pur- 
chaser of said slave Ellen from Bruce, Fisher, and others, for 
a valuable consideration—took said negroes into his posses- 
sion and kept them some time, and then in 1846 gave said 
negroes into the possession of the children of Alamander and 
Mary Ann Pope, plaintiffs as aforesaid, and that the children 
have ever since retained the possession of the same under the 
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gift aforesaid, then they will find for the plaintiff. 3. If the 
jury believe from the evidence that Alamander Pope, the 
father of these children, mortgaged said negroes, and that 
said negroes were sold under said mortgage to Bruce and 
Fisher and others by the knowledge and consent of Pope; 
that Miller afterwards purchased from them for a valuable 
consideration and gave said slave to the plaintiffs, and evi- 
denced said gift by deed acknowledged and recorded as the 
laws of Kentucky require, then the title vests in the children, 
and Alamander Pope, or Jenkins claiming under him, are 
estopped from saying that no title passed to said children. 
4. If Alamander Pope mortgaged said negroes to Bruce, 
Fisher and others, and said negroes were sold under said 
mortgage with his knowledge and consent, then said Pope, or 
Jenkins, claiming under him, are estopped from saying that 
no title passed from the mortgagor. 5. If Miller, at the 
time of the gift, delivered the possession of said slaves to the 
children of Alamander and Mary Ann Pope, and that said 
children lived with their father under his control, and were so 
living at the time defendant purchased from the said Pope, 
then the possession of the father was the possession of the 
childen, and the law presumes that Jenkins purchased with 
notice ; and unless he shows he purchased from Miller or the 
children of Pope, he acquires no title, nor had Alamander 
Pope any title or right to convey the same or any interest 
therein. 6. If the jury believe from the evidence that Mil- 
ler was an innocent purchaser for a valuable consideration of 
said negro; that he gave said negro and gave them the pos- 
session thereof, then it is immaterial whether Pope at the 
time of the mortgage contemplated a fraud or not, and Jen- 
kins, his assignee, acquired no title to the property in ques- 
tion. 7. The answer admits that the slaves bought by Jen- 
kins are the same sued for and described in plaintiff’s said 
petition. 8. The answer admits the appointment of Moore 
as guardian, and his substitution as one of the plaintiffs in 
thiscause. 9. If the jury find for plaintiff, they will also find 
the value of the negroes without taking into consideration 
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the death of either of them. 10. That the certificate of the 
clerk endorsed on the deed of gift from Cyrus Miller to the 
children is evidence, or evidence that it was recorded as 
therein stated. 11. If the jury find for plaintiff, they will 
find the value of the slaves now living.” Of these instruc- 
tions, the court gave those numbered seven, eight, ten and 
eleven, and refused the others. 

The court, of its own motion, gave the following instruc- 
tions: “1. If the jury believe from the evidence that the 
negro Ellen was conveyed by deed of mortgage to Henry 
Bruce, William Bruce, Richard Fisher, and Jachaar P. Fisher, 
by Alamander Pope, and that subsequently thereto the negro 
was sold by the mortgagees at public sale with Pope’s con- 
sent, and that at such sale the negro was bought by the 
mortgagees, then such sale is void as to a subsequent pur- 
chase from Pope without notice ; and unless they believe that 
defendant purchased of said Pope with such notice, they will 
find for defendant. 2. If the jury believe from the evidence 
that the negro Ellen was conveyed by deed of mortgage as 
above, and that subsequently thereto the negro was sold at 
public sale by said Pope, with the consent of the said mort- 
gagees, [and they] became the purchasers for a valuable 
consideration, the sale was valid; and if they believe Miller 
purchased from them and by deed of gift gave the negroes 
to plaintiff and delivered the possession of the negro at the 
time, they will find for plaintiff.” 





. Vories, Hall § Spratt, for appellants. 


I. The court erred in permitting the defendant to file sup- 
plemental answers. The court erred in giving and refusing 
instructions. The sale by the mortgagees was, under the 
circumstances, a good and valid transfer of the property in 
the slave. Miller assigned a good title to the slave. (11 
Mo. 555.) The plaintiff’s title is therefore good. The court 
erred in its ruling as to the measure of damages. The de- 
fendant gave bond. He retained them at his peril, and is 
responsible for them or their value. 
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Woodson, for respondent. 


I. Under the law of Kentucky the sale to the mortgagees 
was invalid. (1 Monr. 44; 3 Litt. 410; 5 Litt. 202; 9 
Dana, 190; 6 Dana, 474; 12 Mo. 106; 1 Mor. & Brown’s 
Dig. 449.) Defendant was an innocent purchaser. The 
plaintiffs were not entitled to recover the price of the dead 
slaves in any case. (R. C. 1855, p. 1243; 18 Mo. 612; 24 
Mo. 269; 25 Mo. 301.) 


Napton, Judge, delivered the opinion of the court. 


This suit was brought by the children of Alamander Pope, 
through their guardian, to recover several slaves sold to the 
defendant by their father. The defendant gave bond as re- 
quired by the statute, and retained possession of the slaves. 
During the pendency of the suit three of the slaves died, and 
this fact was brought to the attention of the court in a sup- 
plemental answer filed by the defendant. 

It appears, from the evidence preserved at the trial, that 
Alamander Pope, in 18483, lived in Boyle county, Kentucky ; 
that at this time he was hopelessly insolvent, and in order to 
secure certain of his friends, who had become his securities 
to a large amount, he had executed a mortgage of his land 
and slaves, and perhaps all his property, including a negro 
woman named Ellen, who was the ancestress of the slaves 
now in controversy. As the mortgaged property was believed 
to be insufficient to pay the mortgage debt, no proceedings 
to foreclose were instituted, but the mortgagees, to save ex- 
pense, as they alleged, set up the property at public auction, 
Pope being present and consenting to the course pursued. 
The negro woman Ellen was purchased by the mortgagees at 
this sale, taken into possession for two years, and then sold 
to Cyrus Miller, a brother-in-law of Pope, for a full price. 
Miller gave the woman to the children of Pope in 1846 and 
executed a deed to the children in 1850, which was duly 
acknowledged and recorded according to the law of Ken- 
tucky. In 1851 Pope and his family removed to this state, 
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and the defendant’s title is derived from a sale made to him 
by Pope. 

We do not conceive it necessary to allude to the instruc- 
tions in detail which the court gave the jury on the trial of 
this case. It will be seen, upon an examination of them, 
that the case was made to turn principally upon the validity 
of the sale made by the mortgagees in 1843. The jury were 
instructed, that if the sale was made by the mortgagees with 
Pope’s consent, it was void so far as the defendant purchasing 
from Pope without notice was concerned ; but if the sale was 
made‘by Pope with the consent of the mortgagees, the sale 
was good, and the plaintiffs must recover. We confess our- 
selves unable to appreciate the distinction which these in- 
structions attempted between a sale by the mortgagees with 
Pope’s consent and a sale by Pope with the mortgagees’ con- 
sent. We do not perceive how a sale by the owner of an 
equity of redemption, (which equity was in this case, as it is 
proved, of no value whatever,) with the assent of the owners 
of the legal title, could be any more available to pass the 
title than a sale by the legal owners, with the assent of the 
person having an equity of redemption. The instructions 
appear to have been based upon a statute of Kentucky, pass- 
ed in 1820, which declared all sales by trustees under deeds 
of trust or pledge of any estate to be invalid unless made 
under the decree of some court of chancery, upon proceed- 
ings had thereon as in the case of mortgages, or unless the 
makers of the deed or pledge joined in the deed or writing 
evidencing the sale. (Ky. Dig., Morehead, Feb. 11, 1820.) 
This act is evidently intended for deeds of trust, and such 
other conveyances in pledge as, previously to its passage, 
would have authorized the trustees to make a sale and pass 
a title to the property pledged without the interposition of 
any legal proceedings. It has no application to mortgages, 
which contained in the deed no power of sale in the mort- 
gagees, and which, by the principles of the common law, and 
without reference to this act, required a regular foreclosure 
to extinguish the equity of redemption of the mortgagor. 
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This question, however, in relation to the validity of the 
sale made by the mortgagees, upon which the merits of the 
case were made to turn upon the trial, was not, in our view 
of the case, anywise material to its proper determination. 
Admitting the sale to have been irregular and invalid, how 
is this circumstance to affect the title of the plaintiffs or the 
defendant? The invalidity of the sale in 1843 by the mort- 
gagees certainly does not put the title in Pope. It only 
amounts to this, that the equity of redemption was not ex- 
tinguished. The legal title was still in the mortgagees, and 
they conveyed it to Miller, and Miller conveyed it to Pope’s 
children, the plaintiffs in this case. The Kentucky statute 
was certainly not intended to impair the right of a mort- 
gagee to transfer his legal estate; it merely provided against 
the extinction of an equity of redemption, unless one of the 
two modes pointed out in the act was pursued. It was for 
the benefit of cestuis que trust, but was not designed to make 
trust estates inalienable. 

There is no dispute about the validity of the mortgage in 
1843. There was a transfer of possession as well as of title 
from Pope at that time, and from that time until his attempted 
sale to the defendant in this state in 1851 he was put in pos- 
session of the slave Ellen or her descendants. It is true 
that, upon Miller’s conveyance and transfer of possession in 
1845 or 1846 to his children, Pope, as their natural guar- 
dian, had such possession as the title warranted; but such a 
possession was not adverse to the title of the children, but in 
conformity to it. His possession was theirs, and however 
long continued, it would give no title. It was not until his 
sale to the defendant that he could be regarded as asserting 
an adverse possession. At least, we have no evidence of any 
previous act of adverse possession. Here was then a lapse 
of eight years during which there was an adverse possession 
against his equity of redemption. Admitting, however, that 
adverse possession for five years would not in general give 
title against an equity of redemption, it is, to say the least, 
doubtful whether a court of equity would allow it to be 
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asserted under the circumstances of this case. Pope was 
present when the mortgaged property was put up at auction ; 
he undoubtedly assented to the sale, although he did not, as 
the Kentucky statute in reference to deeds of trust requires, 
join in the deed or writing which was the evidence of the 
transfer given to the purchasers by the mortgagees. Pope’s 
equity was in truth a merely nominal one, a barren one, if 
we take the facts to be as they appear from the bill of excep- 
tions. Would a court of equity permit him, under such 
circumstances, and after such a lapse of time, to assert 
his equity of redemption? Miller supposed himself to be 
buying the absolute title, both legal and equitable, and the 
mortgagees supposed themselves to be selling the absolute 
title, for they had previously, as they thought, extinguished 
the equity of redemption. Would not a court of equity, 
then, regard Pope as using the mortgagees as his agents to 
sell whatever title he had? <A man of full age and sound 
mind may waive formalities, which the law allows him for 
his protection and not as a means of committing fraud upon 
others. 

But the question whether Pope’s equity of redemption 
was lost by his conduct at the sale by the mortgagees, by 
lapse of time, or by all the circumstances attending the 
transaction taken together, is not at all, so far as the evi- 
dence shows, of any materiality in the decision of this case. 
It is not pretended that Pope, or his assignee, the defendant, 
wishes to redeem this property by paying off the debts it was 
mortgaged to secure. The legal title is alone in controver- 
sy, and that, according to any view of the case, appears to 
be plainly in the plaintiff. 

We have assumed the transactions referred to in this opin- 
ion as having been throughout bona fide. No fraud was 
suggested, and no instructions were asked raising any point 
of this kind. 

In relation to the death of three of the slaves sued for, 
which occurred after the institution of the suit and was sug- 
gested by supplemental answer, the question presented is not 
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free from difficulty and doubt, and, it must be confessed, has 
been very differently viewed by different courts. Our opin- 
ion, however, will be based principally upon our statute, 
which regulates the action brought in this case, and upon 
what we believe to be principles of sound public policy and 
natural equity. 

This subject was discussed many years ago by the court 
of appeals of Virginia in the case of Austin’s Executor v. 
Jones, Gilmer, 341; but the court was divided and the point 
not determined. Judge Roane placed his opinion upon very 
narrow and technical grounds, but Judge Coalter took the 
position, which we find subsequently adopted by Judge Gar- 
ston, of North Carolina, in a very able and elaborate opinion ; 
(Bethen v, McLennon, 1 Ired. 531;) and the views of Judge 
Garston and Judge Coalter commend themselves to our judg- 
ment as most applicable in the construction of our statute 
concerning suits for the recovery of specific property, and 
entirely consonant with the claims of equity and public 
policy. 

Before the adoption of our present code of practice, which 
abolishes the forms and names of actions as known to the 
common law, there was a distinction between detinue and 
trover, although, in many cases, it was at the option of the 
plaintiff to bring whichever he preferred. In trover the 
plaintiff admitted the title to the property sued for to be in 
the defendant, and only asked damages for the conversion, 
which he asserted was wrongful. In detinue the plaintiff 
claimed to be the owner still, and demanded the specific 
property detained. As the act of God does an injury to no 
one, though it may occasion a loss, the loss, of course, falls 
upon the owner, and, therefore, where detinue was brought 
and an accidental loss occurred by the death of the property 
sued for, it must fall upon the plaintiff if determined to be 
the owner. But it was otherwise in trover, where the plain- 
tiff admitted the change of title, and only claimed damages 
for its conversion ; there the loss would be the defendant’s, 
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upon the same principle that it would be the plaintiff’s in 
detinue. 

In detinue the value of the property at the time of the as- 
sessment was the amount for which the defendant was re- 
sponsible, if the property itself was not produced. The in- 
justice of a contrary rule was strikingly illustrated by Judge 
Garston, by supposing a protracted litigation for a negro 
child, who, at the termination of the suit, has grown up to 
manhood. The injustice of substituting for the slave his 
value when a child would be apparent. So it would be 
equally unjust to require the defendant to pay the value of a 
slave who died during the progress of a suit. The learned 
judge very forcibly illustrates the impolicy of such a doc- 
trine as applied to slaves. “It is not undeserving of consid- 
eration,” says Judge Garston, “ that, in many cases, actions 
of detinue are brought to try some of the most difficult ques- 
tions of title to slaves, and when both parties are equally 
conscientious in asserting a claim thereto. If, in all cases, 
the holder is not only to be liable, in the event of failure, for 
hire, whilst they are in his possession, but also to be insurer 
of their lives, we drive him to the often inhuman alternative 
of making the most of them by sale instead of keeping them 
to abide the fair result of the contest. In this case it would 
be manifestly unjust, because of a mere mistake of title, to 
make him responsible for an act of Providence, which no 
prudence could avert, and which would probably have oc- 
curred had the possession been with his adversary. It is 
enough that, using the property humanely and prudently, he 
account for the use of it, and deliver it up, if it exist, when 
the controversy is decided against him.” 

When there is culpable neglect, or the death is produced by 
ill-treatment, or the slaves are sold to another for full value, 
the rule may be different. 

In the case of Suydam v. Jenkins, 3 Sandf. Sup. C., we 
find a very learned disquisition upon this subject, leading to 
conclusions quite the opposite to those reached in the cases 
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we have just adverted to. But we think the difficulties sug- 
gested by Judge Duer in the way of the rule for which we 
have intimated our preference might be obviated by allowing 
the jury, in the form of damages, to estimate the deprecia- 
tion of property occasioned by its detention by the defendant. 
The question to be determined here is, not as to the measure 
of damages, but as to the value of the property. Our stat- 
ute gives to the party succeeding the choice of taking the 
property or its value. These terms are understood therefore 
to be equivalent; but they would not be so, if, by the value 
of the property, is meant its value three years perhaps before 
its assessment, or any other period during which the litiga- 
tion has been progressing. We understand it to be the value 
of the property at the time of its valuation by the jury. If 
the property sued for be slaves, and they are dead, they are 
of no value; and if the death has been accidental, there is no 
just claim on the part of the owner for any thing more than 
damages for their detention up to the time of their death. 
If the death or depreciation in value be occasioned by the 
act or culpable negligence of the defendant, or he has, after 
giving bond for their forthcoming to answer the judgment of 
the court, disposed of them to another, the question is mate- 
rially varied. We confine ourselves to the case before us, in 
which the death is averred to have been an act of Provi- 
dence, and no question was made, so far as we have observed, 
that such was not the case in fact. 

The judgment is reversed and the case remanded. The 
other judges concur. 


———_ +8 6e+—— 


City or Sr. JosepH, Appellant, v. ANTHONY, Respondent. 


1. The general assembly may authorize a municipal corporation to macadam- 
ize streets within its limits, and to apportion and charge the cost of such 
macadamizing on the adjoining lots in proportion to their front. 

2. In order to authorize a municipal corporation to recover the amount 

charged against an adjoining lot on account of the macadamizing of a 
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street, a substantial compliance with the law must be shown; an obser- 
vance of all the formalities prescribed by the ordinances of the corporation, 
which are directory, is not required. If the work has been done and ina 
manner satisfactory to the officer entrusted with its supervision, and has 
been received by the corporation and paid for, a prima facie case is made 
out. The defendant may show that there has been a neglect of duty on the 
part of the authorities entrusted with the execution of the work, and if this 
neglect or omission has injured him, such facts may constitute a defence. 


Appeal from Buchanan Court of Common Pleas. 


This was an action to recover one hundred and twenty- 
eight dollars and seven cents, the amount apportioned to the 
defendant as his share of the cost of macadamizing the street 
in front of his lot in the city of St. Joseph. The petition 
alleges the incorporation of plaintiff by the charter granted 
February 22, 1851; sets forth the amendment of the char- 
ter approved November 21, 1857, empowering it to macad- 
amize the streets and directing that the cost thereof should 
be borne by the owners of the adjoining property, and appor- 
tioned and charged on the adjoining lots in proportion to 
their front in manner to be prescribed by ordinance.* The 





* Said amendment of the charter is as follows: ‘‘ Sec. 1. The mayor and 
councilmen of the city of St. Joseph shall have power, within the city, to 
macadamize, pave, or otherwise improve and keep in repair, streets, alleys 
and avenues. Sec. 2. The cost of all macadamizing, paving, and repairing 
done in any street, alley or avenue, by order of the mayor and city council, 
shall be borne by the owners of the adjoining property, and shall be appor- 
tioned and charged on the adjoining lots in proportion to their front, in man- 
ner to be prescribed by ordinance, and shall be paid by the owners of such 
lots respectively ; and the city engineer shall make out and hand to the city 
collector for collection, on the first Monday in May and November in each 
year, the accounts of such apportioned costs of the improvements made dur- 
ing the six months preceding, and the owners of the lots charged therewith 
shall be bound to pay said costs charged, like liabilities contracted by them- 
selves, and may be sued therefor accordingly, and the lots or lands charged 
shall also be held by a lien for the respective apportioned shares of such cost, 
until the same, with all costs attending the collection, be fully paid ; such lien 
may be enforced by a special tax, levy and sale, or also by proceedings at law, 
all according to such proceedings and in such manner as may be prescribed 
by ordinance ; and any share of such cost, which shall not be paid at the time 
the same is made payable by ordinance, shall, until paid, bear and be charge- 
able with such rate of interest as the city council ordain, not exceeding, how- 
ever, twenty per cent. per annum.” (Sess. Acts, 1857, Adj. Sess. p. 249.) 
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petition set forth ordinances of the city passed under this 
amendment of the charter; that the city council ordered the 
macadamizing of the street in front of the defendant’s lot; 
that the city engineer proceeded to let to contract said mac- 
adamizing agreeably to ordinance; that the street in front 
of defendant’s property was macadamized ; that the city en- 
gineer, under the authority of the charter and the ordinan- 
ces of the city, apportioned and charged for such macadam- 
izing to the defendant the sum of one hundred and twenty- 
eight dollars and seven cents; that this sum was apportioned 
in proportion to the front feet of the lot owned by him; that 
the city collector made demand of payment. 

The defendant set up the unconstitutionality of the amend- 
ment to the charter, and put in issue the alleged compliance 
with the requirements of the ordinances of the city. At the 
trial the court excluded the said amendment to the charter 
on the ground that it was unconstitutional. The court 
also excluded the ordinances of the city passed under said 
amendment. The plaintiff thereupon took a nonsuit, with 
leave, &c. 

Hail, for appellant. 

I. The amendment to the charter authorizing the city to 
macadamize streets at the expense of adjoining property own- 
ers, and to apportion that expense according to the front feet 
of the adjoining property, is constitutional. (Inhabitants of 
Palmyra v. Morton, 25 Mo. 594; Egyptian Levee Co. v. Har- 
din, 27 Mo. 495.) The court erred in refusing to admit evi- 
dence of the contents of the lost advertisement. Under the 
law the plaintiff had the right to have the streets macadam- 
ized and to make the adjoining owners of lots pay for the 
same. Ifthe work were done in such way that the city was 
liable therefor, then it matters not whether it was let out to 
contract or not, nor whether it was done according to con- 
tract or not, still the city has the right to collect the money 
to pay for the work from the adjoining property owners. It 
is true, the law authorizes the city to do said work in such 
manner as the city ordinances prescribe, and the city ordi- 























JEFFERSON CITY. 





City of St. Joseph v. Anthony. 





nances require said work to be let out to contract. But the 
city ordinances also require such work to be done under the 
supervision of her engineer, and if that officer accepts the 
work so as to bind the city, then the work has been done 
according to law, although the city engineer may not have 
strictly performed his duties. The only question is, has the 
work been done so as to make the city liable to pay for it ? 
If it has been so done, then the adjoining property owners 
must furnish the means of payment. 


Gardenhire, for respondent. 


I. The act of November 21, 1857, amending the charter of 
the city of St. Joseph is unconstitutional. It applies private 
property to public use without just compensation ; author- 
izes property subject to taxation to be taxed, not in propor- 
tion to its value, but by the front foot, irrespective of value ; 
and in effect substitutes the will of a municipal corporation 
for that of the real estate owner in improving his own pri- 
vate property. It is not within the case of Lockwood v. City 
of St. Louis, 24 Mo. 20, because the tax in that case was 
levied upon the application of a majority of the owners of 
real estate in the district to be drained, and was limited to 
one-half of one per cent. on the assessed value of the real 
estate; nor the case of the Inhabitants of Palmyra v. Mor- 
ton, 25 Mo. 593, because but one of the objections mentioned 
was decided in that case—namely, that to make the owners 
of lots adjacent to a street pay for its improvement was no 
violation of the constitution, leaving the mode of distributing 
the tax among the owners, whether in proportion to value or 
by the front foot, untouched ; nor the case of the Egyptian 
Levee Co. v. Hardin, 27 Mo. 495, because in that case the 
amount was limited to so much per acre and was improved 
by the consept of the owners, each having a vote for every 
forty acres of land he had to be drained. There are but two 
grounds upon which it is insisted that the law in question is 
constitutional. One is that it imposes a tax upon benefits, 
and the other that property need not be taxed in proportion 
to value for local purposes. What benefits were taxed in 
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this case? Any conferred by the corporation? The lot 
owner was required to improve the street in front of his lot 
and pay for it. Its benefits, then, were conferred by himself. 
What is the difference between such benefits and benefits 
resulting from building a mill or making other improve- 
ments on the lot, so far as the question of taxation is con- 
cerned? The first the lot owner is forced to confer upon 
himself and incidentally benefits the public ; the last he con- 
fers voluntarily, and without benefit to the public. But 
were the benefits direct and peculiar or general ; (Newby v. 
Platte county, 25 Mo. 258;) and if general, could they be 
taxed? And could the corporation determine this—say, be- 
fore the work was done—that the benefits would be direct and 
peculiar, and precisely equal to the cost of the work ? If prop- 
erty necd not be taxed in proportion to value for local pur- 
poses, then what is a local purpose? May a tax on property 
by the acre or foot be raised to build a court-house, a mar- 
ket-house ? And what is the difference between these and a 
street? The petition is bad. (Andrea v. Heinritz, 19 Mo. 
310.) The petition does not show that the work was let to 
the lowest bidder upon two weeks’ notice, stating the nature 
of the work, the place where specifications might be seen, 
the time when bids would be opened, and that no bid would 
be received unless the person offering to take the contract 
enclosed with his proposal the obligation of himself and a 
responsible person binding themselves to pay to the city two 
hundred dollars in case the bidder should refuse to take the 
contract should it be awarded to him. These are among the 
requirements of the charter and ordinance, and are of sub- 
stance, and must be shown to have been strictly pursued. 
The charter and ordinance constitute a power of attorney 
authorizing the corporation to act as the agent of defendant, 
and it must be shown to have been followed. 


NapPTon, Judge, delivered the opinion of the court. 


The principal point upon which this case is brought here 
has been several times before this court. In the case of In- 
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habitants of Palmyra v. Morton, 25 Mo. 594, and Egyptian 
Levee Co. v. Hardin, 27 Mo. 495, and Gantt v. City of St. 
Louis, 25 Mo. 505, the question was discussed and deter- 
mined. The judgment of the court of common pleas must 
therefore be reversed. 

Upon the trial of this case, all the evidence offered by the 
plaintiff was excluded. This course was taken, we presume, 
upon the ground that the act of the legislature authorizing 
the city authorities of St. Joseph to cause the streets of the 
city to be paved at the expense of the proprietors of the ad- 
joining lots was unconstitutional, and therefore all evidence 
to show that the plaintiff had followed the provisions of this 
act and the ordinances passed under its authority was re- 
garded as nugatory by reason of the invalidity of the law. 
We consider it unnecessary therefore to examine the evi- 
dence in detail. ; 

It is suggested, however, that the plaintiff must aver and 
prove a strict compliance with all the provisions of the ordi- 
nances which were passed by the city corporation to carry 
into effect the object of the law, and that unless it is shown 
that every requisition of the ordinances has been fulfilled 
the defendant is not liable. It can not be doubted that a 
substantial compliance with the law is essential to entitle the 
plaintiff to recover, but we are not inclined to think that the 
plaintiff need be prepared to prove that all the formalities 
which the city ordinances may prescribe have been observed. 
The object of these by-laws is to secure a faithful execution 
of the work and at fair prices. They are directory in their 
character. If the end is attained, it can not be of much im- 
portance how it has been reached. If the work has been 
done and in a manner satisfactory to the officer entrusted 
with its supervision, and has been received by the corpora- 
tion and paid for, a prima facie case, we should think, is 
made out. 

Undoubtedly, the defendant may show that there has been 
neglect of duty on the part of the authorities entrusted with 
the execution of the work, and if this neglect or omission 
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has injured him, such facts may constitute a defence. But 
we can not anticipate the course which the case may take. 
We have thrown out these general suggestions, because of 
intimations from the counsel that such questions were likely 
to arise. 

Judgment reversed and cause remanded. The other 
judges concur. 


REED, Appellant, v. LEFFINGWELL, Respondent. 


1. Where in the case of an appeal from a justice of the peace the appeal bond 
affords ample security, it is improper to require the appellaut to file an ad- 
ditional bond. 


Appeal from Crawford Circuit Court. 


This was a suit originally commenced before a justice of 
the peace on an account for twenty-two dollars and seventy 
cents. The defendant filed an offset amounting to twelve 
dollars. Judgment was rendered by the justice in favor of 
the defendant for twelve dollars, and costs. The plaintiff 
took an appeal to the circuit court. At the October term, 
1859, of the circuit court an order was made requiring the 
plaintiff, appellant, to file an additional bond in the sum of 
two hundred dollars sixty days before the next term of the 
court. At the April term, 1860, on the third day of term, 
the plaintiff filed an additional bond, which was approved by 
the court. On the fourth day of the term the defendant 
moved the court to strike out said bond and dismiss the ap- 
peal, on the ground that the bond was not filed sixty days 
before the commencement of the term as was required by the 
order of the court. The court sustained the motion and 
dismissed the appeal. The plaintiff moved the court to set 
aside this dismissal and reinstate the cause on the docket. 
The plaintiff set forth in his. motion that he was misled by 
the attorney of the defendant and induced to believe that 
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the case would be compromised ; that he used due diligence 
and filed a bond as soon as he was informed of an order to 
that effect. This motion was supported by affidavits. In 
the affidavit of Reed an agreement was set forth purporting 
to have been executed by the attorney of the defendant, by 
which it was agreed that this suit should be discontinued, 
each party paying one-half the costs. The court overruled 
the motion. 


Edwards & Ewing, for appellant. 


I. The court erred in sustaining the motion of the defen- 
dant to dismiss the appeal. (R. C. 1855, p. 975, § 17, p. 
441,§ 2.) The plaintiff ought to have been permitted to file 
anew bond. The court erred in rendering judgment against 
the security in the appeal bond. The bond was entered into 
to obtain the appeal, and then when the appeal is dismissed 
it is error to render judgment against the securities. The 
sureties in a rejected bond are released and discharged from 
further liability upon the dismissal of the suit for the plain- 
tiff’s failure to file a new bond. (Hollinsworth v. Matthews 
et al., 19 Mo. 406.) 


Scott, Judge, delivered the opinion of the court. 


The record in this case contains a singular proceeding. It 
is a great deal better that courts should try causes on their 
merits than to be disposing of them on grounds which are 
foreign to the purposes of justice. We can not see why, 
under the circumstances of this case, a new or additional 
bond was required. The penalty of the bond was more than 
six times the amount in controversy. But what are we to 
think of the dismissal of the appeal for not filing this new 
bond within the time prescribed by the court, in the teeth of 
the affidavit of Reed, which shows how he was misled and 
deceived by the counsel of the defendant ? 

Reversed and remanded. The other judges concur. 
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s 
MARMADUKE e¢ al., Plaintiffs in Error, v. HANNIBAL AND Sv. 
JOSEPH RaiLroaD Co. et al., Defendants in Error. 


1. A bill of peace to quiet title can not be maintained where the title has not 
been called in question in actions at law in the nature of actions of eject- 
ment. 


Error to Macon Circuit Court. 


This was an action against the Hannibal and St. Joseph 
Railroad Company and others to determine and quiet the 
title to several pieces of land. Plaintiffs, as appears from the 
petition, claim title to said lands as a portion of the swamp 
lands given to the state of Missouri by act of Congress of 
September 28, 1850, and granted by the state to Macon 
county by act of March 38, 1851, and acquired under the 
county by plaintiffs. The Hannibal and St. Joseph Railroad 
Company claimed to own said lands under act of Congress of 
June 10, 1852; and of the state, of September 20, 1852. 
Plaintiffs set forth that the Hannibal and St. Joseph Railroad 
had mortgaged said lands to defendants and were trying to 
sell them. Plaintiffs prayed for an injunction against the 
sale of the lands. 


Prewitt, for plaintiffs in error. 


Lamb & Lakenan, for defendants in error, cited 28 Mo. 
211. 


Ewinc, Judge, delivered the opinion of the court. 


This was a proceeding in the nature of a bill of peace, and 
the case is not distinguishable from that of Patterson & wife 
v. McCamant, 28 Mo. 211. 

Judgment affirmed; the other judges concurring. 
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GRANNAHAN, Respondent, v. HANNIBAL AND St. JOSEPH RalIL- 
RoAD Company, Appellants. 


1. Justices of the peace have jurisdiction of actions brought by laborers 
against railroad corporations under the twelfth section of the general rail- 
road act. (R. C. 1855, p. 414.) 

2. The twelfth section of the general railroad act is constitutional in its ap- 
plication to railroad corporations previously created. 

3. Although a contractor under a railroad company may sublet to another, 
and bind such sub-contractor not to give out his contract to another, yet if 
such-sub-contractor should violate this agreement and give out the contract 
to another, a laborer under the latter could maintain an action under the 
twelfth section of the general railroad act against the railroad company. 


Appeal from Macon Circuit Court. 


This was an action commenced before a justice of the peace 
under the twelfth section of the general railroad act. (R. 
C. 1855, p. 414.) The plaintiff had performed work in the 
construction of the Hannibal and St. Joseph Railroad, under 
McCormick, Knight & Riley, who were contractors under 
Therrill & Reed, who were contractors under J. Duff & Co., 
the original contractors. Notice to the company was served 
on the engineer of McCormick, Knight & Riley. 


Lamb & Lakenan, for appellant. 


I. The court should have dismissed the suit. The justice 
of the peace had no jurisdiction to try suits against a rail- 
road corporation. No such jurisdiction is conferred by the 
charter of the road. The twelfth section of the general rail- 
road act confers no such jurisdiction. That section substi- 
tutes one debtor for another and directs the necessary steps 
to be taken in order to enforce the right, but nowhere speaks 
of jurisdiction. In cases of penalties justices have jurisdic- 
tion expressly given by said act. (Sec. 51.) The court 
erred in refusing to permit defendant to prove that prior to 
the passage of the railroad law, defendant had contracted 
with John Duff & Co. for the entire construction and com- 
pletion of the work ; that said contract was subsisting at the 
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time plaintiff performed the labor sued for; that said work 
was being done under said contract. No law subsequently 
passed could affect the contract between the railroad company 
and Duff & Co. It is not competent for the general assem- 
bly to pass any law impairing the obligation of contracts. If 
the said twelfth section be applied to companies previously 
organized and to contracts made by such companies for the 
construction of their roads prior to such general law, it 
would work wrong and hardship; it would materially inter- 
fere with and impair the obligation of such contracts. (See 
Peters v. St. Louis and Iron Mountain Railroad Co., 23 Mo. 
112.) If plaintiff is permitted to recover, defendant will be 
compelled to pay twice for the same work. The company 
could not indemnify itself against the parties with whom 
it contracted. Its contract was already made. The court 
erred in refusing to admit evidence to prove that Therrill & 
Reed were expressly prohibited from subletting the work. It 
was for work done under Therrill & Reed that notices should 
have been served and not for work done under McCormick, 
Knight & Riley. 


Ryland § Prewitt, for respondent. 


I. The justice had jurisdiction of the cause. (Mooney v. 
Hannibal & St. Joseph Railroad Co., 28 Mo. 570.) The fact 
that the charter of the company was granted before the pas- 
sage of the general railroad act does not prevent plaintiff 
from recovering. (23 Mo. 110.) It can make no difference 
that the contract with Duff & Co. was also made prior to the 
passage of said act. The labor was performed after its pas- 
sage. It did not appear that the company had paid Duff & 
Co. before this suit was brought. Being bound by the no- 
tice, the company could have pleaded it in bar to a suit 
brought by Duff & Co. If defendant was liable when the 
suit was commenced, it could not release itself by paying 
other parties, and thereby causing plaintiff to lose his money. 
If any injury resulted to Duff & Co. from the violation of 
the agreement not to sublet, they had their remedy against 
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Therrill & Reed. The sub-contract is valid. No such pro- 
vision could affect the laborer. 


Scott, Judge, delivered the opinion of the court. 


In the case of Mooney v. Hannibal and St. Joseph Rail- 
road Co., 28 Mo. 570, it was held that, under the twelfth 
section of the general railroad law, (R. C. 1855, p. 414,) 
justices of the peace had jurisdiction of suits brought by 
laborers on the roads against the railroad companies. 

It is objected to the claim of the laborer that the company 
was not permitted to give in evidence the fact that it had 
contracted with Duff & Co. to do the work on the road be- 
fore the passage of the general railroad law; consequently, 
that it could not indemnify itself against claims of the labor- 
ers it might satisfy, as, at the time of the contract with Duff 
& Co., it could not be aware that there would be any. It 
was competent to the general assembly to pass the law. 
(Peters v. St. Louis and Iron Mountain Railroad Co., 23 
Mo. 112.) If the law was binding, then the company might 
have paid the laborers, and withheld the amounts paid from 
the contractors, who would know that by law their employ- 
ees had a recourse against the company in the event of their 
failure to pay for their services. Under such circumstances, 
the sums paid by the company would be a fair set-off against 
their contractors ; nor would this be any violation of the con- 
tract between them and the company. The principle involved 
in this law lies at the foundation of all our enactments in 
relation to garnishments. No one supposes that a law au- 
thorizing the garnishment of a debt contracted previously to 
the passage of the law would be unconstitutional. 

Duff & Co. contracted with the company to build the road. 
They sublet their contract to Therrill & Reed and bound 
them not to give out their contract to any others. If they, 
in violation of this agreement, did sublet the contract, the 
sub-contractor would be the agents of Therrill & Reed; and 
if they performed the work as it was to have been done, 
Therrill & Reed would be bound to them for the price. Duff 
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& Co. might have sued for a violation of the agreement not 
to sublet. But if they acquiesced and the work was done by 
the sub-contractors of Therrill & Reed, what damage would 
have been sustained? Why did not Duff & Co. interfere 
and prevent the last sub-contractor from doing the work, if 
they wished to take advantage of the agreement not to sub- 
let? Affirmed. The other judges concur. 


ConNER, Respondent, v. HANNIBAL AND St. JOSEPH RAILROAD 
Company, Appellant. 


1. Grannahan vy. Hannibal and St. Joseph Railroad Company, ante, p. 546, 
affirmed. 


Appeal from Macon Circuit Court. 


Lamb & Lakenan, for appellants. 
Ryland & Prewitt, for respondent. 


Scott, Judge, delivered the opinion of the court. 


This is decided by the opinion in the case of Grannahan 
against the same defendants, delivered at this term. 
Affirmed. The other judges concur. 


[END OF JULY TERM. ] 
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HANNIBAL AND St. JOSEPH RaiLroaD Company, Plaintiff in 
Error, v. SHACKLETT, Defendant in Error. 


1. The exemption of the stock of the Hannibal and St. Joseph Railroad Com- 
pany from all state and county taxes, contained in the original charter of 
said company, is modified by the acceptance on the part of said company of 
the act of September 20, 1852; (Railroad Laws, p. 115; Sess. Acts, 1853, 
p. 15;) and the corporate property of said company, although representing 
the stock, is subject to taxation at the time and in the manner specifically 
provided for in the third section of said last mentioned act. 

2. The road-bed, machinery and depots of the Hannibal and St. Joseph Rail- 
road, and the other property used by said company in operating its road, 
are to be considered as pari of and represented by the capital stock of said 
company, and are not liable to taxation under that provision of the general 
revenue law subjecting to taxation “all property owned by incorporated 
companies over and above their capital stock.” (R. C. 1855, p. 1822.) 


Error to Marion Circuit Court. 


This was a suit brought by the Hannibal and St. Joseph 
Railroad Company to recover back the sum of six hundred 
and fifteen dollars and eighty-six cents paid by the plaintiff 
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to the defendant Shacklett as tax collector of Marion county, 
being the amount of state, county and asylum taxes levied 
and assessed on the property, real and personal, belonging to 
plaintiff in Marion county in the year 1858. The plaintiff 
sets forth in its petition the various pieces and kind of prop- 
erty taxed, consisting of the road-bed, depot, machine shops, 
machinery and rolling stock, &c., and the assessed value of 
each and the amount of the taxes assessed; that all the 
property taxed was used and necessary to operate its road ; 
that said property was exempt from taxation; that the as- 
sessment was illegal and void; that the collector demanded 
said taxes of plaintiff, and upon plaintiff’s refusal, levied 
upon and seized personal property of plaintiff and was about 
to sell to make the tax; that to prevent a sale plaintiff paid 
said tax under protest. 
The court sustained a demurrer to this petition. 


Leonard, Lamb and Lakenan, for plaintiff in error. 


I. It is manifest from the provisions of the revenue act 
that all corporate property shall be taxed but once, that 
none shall be doubly taxed. The road-bed, ties, rails, and 
other fixtures, together with the rolling stock necessary to 
the working of the road and actually used for that purpose, 
form part of the capital stock within the meaning of the pro- 
vision of the revenue act. The capital stock is not merely 
the representative of this property, but it is this very prop- 
erty that constitutes the capital stock. (12 Gill & Jo. 117; 
Gordon v. City of Baltimore, 5 Gill, —-; Rome Railroad 
Co. v. Rome, 14 Georg. 275; The State v. Branniso, 3 
Zabr. 485; State v. Bentley, id. 540; State v. Ferris, id. 
546.) When the law subjects the stock, eo nomine, to tax- 
ation, the road-bed and necessary appendages are by con- 
struction excepted out of the words of the general law. (B. 
& P. R. R. Co. v. Harris, 21 Mo. 533; Salem Iron Factory 
v. Inhabitants of Danvers, 10 Mass. 518; Smith v. Burley, 
9 N. H. 427.) All this is upon the principle that the capi- 
tal stock represents the real and personal property that is 
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necessarily and permanently employed in carrying on the 
business for which the company was incorporated. There 
should be no double taxation. 


Dryden § Lipscomb, for defendant in error. 


I. If plaintiff relies upon any thing in the charter exempt- 
ing its property from taxation, then the charter should have 
been pleaded. There is nothing in the charter giving the 
exemption claimed. It is not exempted by the provision 
contained in the twenty-fourth section of the charter of the 
Louisiana and Columbia Railroad Company, to the effect that 
the “stock of said company shall be exempt from all state 
and county taxes.” This is an exemption from taxes on 
“stock.” This exemption was for the benefit of the stock- 
holders rather than the corporation. This exemption was 
not, therefore, one of the privileges, rights or immunities 
conferred by the charter of plaintiff. There is no consider- 
ation for the exemption if it existed, and it was subject to 
repeal. The provisions of the revenue law of 1855 distin- 
guish between capital stock and property of the corporation. 


Napton, Judge, delivered the opinion of the court. 


The question in this case is whether the property of the 
Hannibal and St. Joseph Railroad Company in the county of 
Marion—consisting of the road-bed, depot, cars, locomotives, 
and all the real and personal property necessary for the ope- 
rations of the road—is liable to taxation under the general 
revenue law of the state. . 

. , a 

That law, among other objects of taxation, enumerates 
*‘ shares of stock in banks and other incorporated companies, 
excepting manufacturing companies, the property of which 
alone shall be taxed ;” and “ all property owned by incorpo- 
rated companies over and above their capital stock.’ Under 
this last clause, the assessor of Marion county, under the 
direction of the county court, assessed the tax in question 
for state and county purposes. 

The charter of this company was granted in 1849. The 
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act of incorporation adopted the provisions of an act to in- 
corporate the Louisiana and Columbia Railroad, which had 
been passed by the legislature in 1837. In the twenty-fourth 
section of this last named act is a clause declaring that “ every 
person who shall cease to be a shareholder shall also cease 
to be a member of said company; and the stock of said com- 
pany shall be exempt from all state and county taxes.” 

In 1852, September 20, an act was passed to give this com- 
pany the benefit of the donation of lands made by Congress 
during the same year. The third section of this law is as 
follows: “In consideration of the grants and privileges 
herein conferred upon said company, the said company shall, 
on the first Monday in December of each year, after said 
road is completed, opened and in operation, and declares a 
dividend, pay into the treasury of the state a sum of money 
equal to the amount of the state tax on other real and per- 
sonal property of like value, for that year, upon the actual 
value of the road-bed, buildings, machinery, engines, cars 
and other property of said company, which shall be as a con- 
sideration to the state for the execution of the trust reposed 
in the state by an act of Congress of the United States, ap- 
proved June 10, 1852, entitled ‘ An act granting the right of 
way,’ &c.; and for the purpose of ascertaining the value of 
the same, it shall be the duty of the president of said compa- 
ny, on the first day of February in each year after said road 
is completed, opened and put in operation, and declares a 
dividend, to furnish to the auditor of the state a statement 
underahis oath, made before and certified by some officer 
authoMed to administer oaths, the actual value of the road- 
bed, buildings, machinery, engines, cars and other property 
of said company ; and from said statement so furnished the 
auditor shall charge said company with the amount appear- 
ing to be due the state, according to the statement furnished, 
as herein required, by the president of said company; and 
in case said company shall fail to pay into the state treasury, 
within thirty days after the first day of December in each 
year, the amount charged against said company as aforesaid, 
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said company shall forfeit and pay to the state of Missouri, 
in addition to the sum with which said company stands 
charged by the auditor, ten per cent. per month on the 
amount charged to said company ; which sum charged against 
said company, together with the ten per cent. per month 
hereinbefore specified, may be recovered in the name of the 
state of Missouri, by civil action, in any court of competent 
jurisdiction. And should the president of said company fail 
to make out and furnish to the auditor of the state a state- 
ment as herein required, said company shall forfeit and pay 
to the state ten thousand dollars for each failure, which may 
be recovered, in the name of the state of Missouri, in any 
court of competent jurisdiction: Provided, that if said com- 
pany shall fail, for the period of two years after said road 
shall be completed and put in operation, to declare a divi- 
dend, that then said company shall no longer be exempt from 
the payment of said sum of money in this section required 
to be paid into the state treasury on the first Monday in 
December of each year by said company, nor from the for- 
feitures and penalties in this section imposed.” (Railroad 
Laws, p. 116.) 

The act of December 25, 1852—which was passed for the 
purpose of applying a portion of the same donation of Con- 
gress to the Pacific Railroad Company—contains this pro- 
vision: ‘ The said Pacific Railroad and the said South-west- 
ern Branch Railroad shall be exempt from taxation respec- 
tively until the same shall be completed, opened and in 
operation, and shall declare a dividend, when the road-bed, 
buildings, machinery, engines, cars and other property of 
such completed road, at the actual cash value thereof, shall 
be subject to taxation at the rate assessed by the state on 
either real or personal property of like value; and for the 
purpose of ascertaining the value of the same, it shall be the 
duty of the president of said company, on the first day of 
February in each year after such road is completed, opened 
and put in operation, and declares a dividend, to furnish to 
the auditor of the state a statement, under his oath, made 
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before and certified by some officer authorized to administer 
oaths, of the actual value of the road-bed, buildings, machin- 
ery, engines, cars and other property appertaining to said 
completed road ; and from said statement so furnished the 
auditor shall charge said company with the amount appear- 
ing to be due to the state, according to the statement fur- 
nished as herein required by the president of the company ; 
and in case said company shall fail to pay into the state 
treasury, within thirty days after the first day of December 
in each year, the amount charged against said company as 
aforesaid, said company shall forfeit and pay to the state of 
Missouri, in addition to the sum with which said company 
may stand charged by the auditor, ten per cent. per month, 
after the expiration of said thirty days, on the amount 
charged to said company; which sum charged against said 
company, together with the ten per cent. per month herein- 
before specified, may be recovered in the name of the state 
of Missouri, by civil action, in any court of competent juris- 
diction ; and should the president of said company fail to 
make out and furnish to the auditor of the state a statement 
as herein required, said company shall forfeit and pay to the 
state ten thousand dollars for such failure, which may be 
recovered, in the name of the state of Missouri, in any court 
of competent jurisdiction: Provided, that if said company 
shall fail, for the period of two years after said roads re- 
spectively shall be completed and put in operation, to declare 
a dividend, that then said company shall no longer be exempt 
from the payment of said tax, nor from the forfeitures and 
penalties in this section imposed.” (Railroad Laws, p. 67.) 

These sections in the two acts are copied to show the al- 
most entire identity of language employed, with the excep- 
tion that the last section expressly and in terms exempts the 
Pacific road from taxation, unless in the mode and at the 
time specified. It will also be observed, that the proviso to 
this section calls the amount due a taz, whilst the proviso in 
the section from the act concerning the Hannibal and St. 
Joseph Railroad does not use this term, but speaks of the 
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amount as “a sum of money required to be paid into the 
state treasury ;”” and in the body of the section, it is said to 
be “ a consideration to the state for the execution of the trust 
reposed in the state,” &c. These acts were passed at the 
same session of the legislature—the one in September and 
the other in December. The act relating to the Pacific Rail- 
road was passed on the 25th of December. 

Previously to the passage of these acts there was a provi- 
sion in the amended charter of the Pacific Railroad Company 
(Railroad Laws, p. 24) declaring that “ the capital stock [of 
the Pacific Railroad Company], together with all machines, 
engines, cars, &c., belonging to the company, together with 
all their works and other property, and all profits, &c., shall 
be vested in the respective shareholders of the company for- 
ever, in proportion to their respective shares,”’ and providing 
that the same should “ be deemed personal estate, and should 
be exempt from any public charge or tax whatsoever, for the 
period of five years from the passage of this act.” This act 
was passed March 1, 1851, and the exemption has expired ; 
but before its expiration—in 1852, as we have seen—the 
property of this company had been exempted from taxation, 
except in a mode and at a time particularly specified in the 
section which we quoted at large from the act of 1852. 

The sixth section of the amended charter of the North Mis- 
souri Railroad Company (January 7, 1853, Railroad Laws, 
p. 85) contains precisely the same provision, exempting the 
capital stock and all the property of the road from taxation 
for five years, which has been copied from the amended 
Pacific Railroad charter. 

The act to confirm the incorporation of the Cairo and Ful- 
ton Railroad Company, &c., passed February 20, 1855, con- 
tains the same exemption from taxation to be found in the 
twelfth section of the act of December 25, 1852, concerning 
the Pacific road, which has been heretofore copied. The 
ninth section of the act concerning the Cairo and Fulton 
Railroad Company (Railroad Laws, p. 57) is almost a literal 
copy of the twelfth section above referred to, and of course 
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vee oneal all doubt, all the pr mnie of this i fr om 
taxation, except in the mode pointed out. 

The amended charter of the St. Louis and lron Mountain 
Railroad Company contains a provision (Railroad Laws, p. 
48, §5,) that the engines, cars, and other property of this 
road “shall be deemed a part of the capital stock of said 
company,” &c.; and the act incorporating the Platte County. 
Railroad Company declares (Railroad Laws, p. 54, § 19,) 
that “the stock of said company shall be considered per- 
sonal property,” &c. There is nothing said in the two laws 
last mentioned concerning the exemption of the property of 
the companies from taxation. 

Recurring to the general revenue law, which provides for 
taxing ‘all property owned by incorporated companies over 
and above their capital stock,’ we propose to consider the 
proper construction of this provision in reference to the 
property of the Hannibal and St. Joseph Railroad Company. 
As the phraseology of the law is obscure, we have referred 
to the special acts touching the immunities and burthens of 
this company, as well as those concerning the other leading 
railroad companies in the state, with a view to reach, if pos- 
sible, the intent of the legislature. Where an exemption 
from taxation is claimed by a corporation of property which 
clearly falls within the descriptive words of the act which 
imposes the tax, there can be no question that the exemp- 
tion must be a plain one. The presumption is against the 
corporation, if the property be such as would be manifestly 
subject to taxation without a special exemption. But when 
it is doubtful whether the property proposed to be taxed falls 
within the terms of description used by the law, it is alto- 
gether consistent with the rules of construction to resort to 
other statutes, more specifically appropriated to the subject, 
for the purpose of ascertaining the intention of the legisla- 
ture in the enactments of the general statute. 

What description of property was intended to be embraced 
by the words “ all property owned by incorporated compa- 
nies over and above their capital stock,” it must be conceded, 
36—VOL. XXX. 
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is not very plain, especially when made applicable to railroad 
corporations. The difficulty is not diminished by taking into 
consideration the additional provision, which enumerates 
“ shares of stock” as another subject of taxation. It is cer- 
tainly implied that capital stock is to be regarded as property, 
and that a corporation may have more property than the 
capital stock represents. It is not designed that the prop- 
erty which is represented by capital stock shall be taxed, 
but the property which is owned over and above the capital 
stock. How this is to be ascertained, how the assessor is to 
know what property represents the capital stock, and what 
property has been obtained by the profits or income arising 
from the capital, is not pointed out. It is clear that there 
was no intention of taxing both the capital stock and the 
property which was over and above the capital stock. It is 
only the last which is taxed, and the former is expressly 
exempted. 
Confining ourselves entirely to the railroad corporation 
whose property has in this case been subjected to taxation, 
. without undertaking to give any construction to the law with 
reference to corporations of a different character, the ques- 
tion is, upon this provision of the general revenue law, whe- 
ther the road-bed, machinery, depots, and other property used 
by the company in operating the road, are to be considered 
as a part of the capital stock of the company. It is undoubt- 
edly not literally the capital stock, taking these words in 
their usual acceptation. Capital stock, in its strict significa- 
tion, exists only nominally ; the money or property which it 
represents is the tangible reality. The one is the represen- 
tative of the other; and if the stock and the property it 
represents are both taxed, the taxation is double. 
The legislature seems to have given what may be termed 
a legislative interpretation of these words “ capital stock,” 
so far as they are applied to the various railroad companies 
of the state. We find in the charter of the St. Louis and 
Iron Mountain Railroad Company a declaration that the road- 
bed, machinery and other property of that company shall be 
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deemed a part of the capital stock of the company ; and in 
the amended charter of the Pacific Railroad Company the 
‘“ capital stock, together with all machines, engines,” &c., are 
declared vested in the shareholders forever. Similar decla- 
rations are to be found in nearly all the acts incorporating 
the various railroad companies of the state, although there 
is nothing of the kind in any act regulating the Hannibal 
and St. Joseph Railroad Company, so far as we have been 
able to observe. These sections, however, show the general 
understanding of the legislature as to the identity of the 
property of the railroad companies necessary to the opera- 
tion of their roads, with their capital stock. 

But the third section of the act concerning the Hannibal 
and St. Joseph Railroad Company, passed in 1852, puts the 
solution of the question involved in this case, we think, be- 
yond controversy. This section is not framed with the care 
manifested in the corresponding provision of the act of the 
same session concerning the Pacific Railroad Company. 
There is no express exemption from taxation of the property 
of the Hannibal and St. Joseph Railroad Company as there 
is in the twelfth section of the act concerning the Pacific 
Railroad Company. But it is difficult to see how the ex- 
press exemption of the one can be any stronger than the 
implied exemption of the other, nor can we discover any 
motive for a discrimination between the two companies. At 
the expiration of two years from the completion of the Han- 
nibal and St. Joseph Railroad, the road-bed, machinery and 
all the property of this company, employed in the operations 
of the road, are expressly subjected to a tax, the amount of 
which is to be regulated by the general revenue law of the 
state, and the mode of its assessment and collection is spe- 
cifically pointed out. If a failure to pay the tax occurs, a 
heavy per cent. is added to the amount, and if the property 
is not valued as directed, and the valuation furnished to the 
auditor, a penalty of ten thousand dollars is inflicted on the 
company. 

When the legislature declare that at a certain period 

















560 


ST. LOUIS. 

Hannibal & St. Joseph Railroad Co. v. Shacklett. a 
property shall be taxed, it is in effect a declaration that prior 
to the designated time it shall not be taxed. Is it at all con- 
sistent with any rational probabilities, that when the legisla- 
ture were framing particular provisions looking to the taxa- 
tion of this company at a period subsequent to the date of 
the enactment, they also intended that the same property 
then prospectively taxed, should be subject to the same tax- 
ation and for the same purposes in the various counties 
through which the road passed? Does not the whole provi- 
sion imply, as strongly as words can do, that the property 
enumerated was not within the general revenue law? If it 
was, the entire section is a piece of folly, an unmeaning 
superfluity ; unless, indeed, it could be inferred that the ob- 
ject was to tax the same property in two modes—one by the 
assessors and collectors of the several counties—the other 
through the agency of the state auditor and the officers of 
the company. But this hypothesis is just as inconsistent 
with the tenor and spirit of the enactment as the other. A 
double taxation on the same property is manifestly not in- 
tended either by this enactment or by the provisions of the 
general revenue law. A double taxation is an absurdity, at 
least, where the proceeds of the tax go in one direction, 
since it is in effect an increased rate of taxation merely, and 
could be more plainly and simply expressed by making it so 
in terms. 

The exemption of the stock of the Hannibal and St. Joseph 
Railroad Company from all state and county taxes, contained 
in the charter of 1849, must be considered as modified by 
the acceptance on the part of the company of the act of Sep- 
tember 20, 1852, and their corporate property (although 
representing the stock) is subject to taxation at the time 
and in the manner specifically provided for in the last men- 
tioned act. 

The judgment is reversed and the cause remafded. The 
other judges concur. 
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PinNEO e¢ al., Respondents, v. Hart et al., Appellants. 


1. A general assignment made by a debtor for the benefit of his creditors is 
not entirely invalidated by the fact that some of the claims are fictitious 
and fraudulent, and known to be such by the assignee ; the participation of 
the assignee in the fraud contemplated by the debtor furnishes no obstacle 
to the enforcement of the rights of the bona jide creditors. If the assignee 
is disposed to promote the fraudulent purposes of the grantor, he may be 
displaced and another appointed. The fraudulent claims can be contested 
as well in the administration of the effects by the assignee, under the orders 
of the court, as in a suit by an attaching creditor. 

Such a deed of assignment would not, under such circumstances, be void, 
although all the honest creditors should repudiate it. 


bo 


Appeal from St. Louis Court of Common Pleas. 


On June 26, 1854, the plaintiffs, members of the firm of 
Pinneo & Co., commenced a suit by attachment against Eu- 
gene Fribourg, and summoned the defendants Hart & Jecko 
as garnishees. As the ground of attachment the plaintiffs 
charged that Fribourg had fraudulently concealed and dis- 
posed of his property and effects so as to hinder and delay his 
creditors. Fribourg filed a plea in the nature of a plea in 
abatement. On the trial of the issue thus raised there was 
a verdict for plaintiffs. As between the plaintiffs and the 
garnishees the case turned upon the validity of a certain deed 
of trust dated June 7, 1854, by which Fribourg and his wife 
conveyed to the garnishees a certain stock of millinery goods, 
for the benefit, first, of certain creditors named in a schedule 
B. annexed to the assignment; and secondly, of certain cred- 
itors named in schedule C. thereto annexed. The plaintiffs 
in their allegations set forth that the indebtedness set forth in 
the schedule B. was false, fraudulent and fictitious ; and that 
the conveyance was fraudulent and made with intent to hin- 
der and delay creditors, of all of which the assignees had 
notice. The garnishees took possession of the goods and 
sold them and had the proceeds (#1,465.20) thereof in their 
hands when they were summoned. The preferred creditors 
in schedule B. in the deed of assignment were Louis Block, 
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father of Mrs. Fribourg, for $1,150, borrowed money ; Eman- 
uel Block, brother of Mrs. Fribourg, for wages, $300 ; 
Delphene Block, sister of Mrs. Fribourg, for wages, $300. 
Schedule C. was a list of genuine creditors, New York mer- 
chants. Evidence was adduced showing that the claims set 
forth in schedule B. were fictitious and fraudulent, and tend- 
ing to show that the assignees were cognizant of their ficti- 
tious character. The plaintiffs were among the creditors 
named in schedule C. None of said creditors named in 
schedule C. ever presented their claims for allowance. Some 
of them sued Fribourg by attachment and summoned Hart & 
Jecko as garnishees. 

The court, of its own motion, gave the following instruc- 
tions: “1. If the jury believe from the evidence that the 
preferred debts mentioned in schedule B. in said conveyance 
of June 7, 1854, were not real and bona fide, but were sham 
and pretended debts, and if Fribourg made and contrived 
the said conveyance with the fraudulent intent to hinder, 
delay or defraud his real creditors in the collection of their 
demands; and if, also, the garnishees, Hart & Jecko, at or 
before the time said conveyance was made, had notice of the 
said fraudulent intent of Fribourg; and if, moreover, the 
jury further find that the creditors mentioned in schedule C. 
in said conveyance, dissented from and repudiated it, then 
the jury, if they find all the above facts to be true, will find 
a verdict for the plaintiffs. 2. The court further instructs 
the jury that, notwithstanding part of the debts secured by 
said conveyance were fraudulent and fictitious, and notwith- 
standing Fribourg made and contrived the same with the 
fraudulent intent to hinder, delay or defraud his creditors, 
they will find for the defendants (the garnishees,) unless 
. they also find the defendants were privy to or had notice of 
the fraudulent intent of Fribourg, at or before the time the 
conveyance was made.” 

The court, at the instance of the plaintiff, instructed as 
follows: “1. In order to bring home to the defendants, 
Hart & Jecko, notice of the fraudulent acts and intentions of 
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Eugene Fribourg, positive and direct testimony is not indis- 
pensable ; it is sufficient if the evidence satisfies the jury that 
the execution of the said conveyance was attended with and 
surrounded by such manifestly suspicious acts and circumstan- 
ces, as that any man of ordinary intelligence and observation 
must have known that it was being executed for a fraudu- 
lent, and not for an honest purpose. 2. It is not necessary 
that fraud should be proved by direct and positive testimony ; 
but it is sufficient if from all the facts and circumstances the 
jury are satisfied that it existed.” 

The following instructions asked for by defendants were 
given: “1. The records of the suits of Pinneo and others 
against Fribourg and wife, read in evidence, ought not in 
anywise to be considered by the jury in this case as evidence 
of any notice to the garnishees of fraud in the grantors to 
the deed read in evidence. 2. Unless the jury shall believe 
from the evidence that the deed read in evidence was made 
for the purpose of fraud, and not for the purpose of securing 
a bona fide indebtedness; and that the garnishees in this 
case, at the time of said conveyance, had notice of such evil 
and wrongful purpose on the part of the grantors, they ought 
to find for the garnishees. 8. The deed read in evidence is 
prima facie evidence of the debts therein named, and unless 
contradicted or successfully impeached by evidence, is proper 
and competent evidence before the jury of said debts. 4. If 
the sole purpose of the conveyance read in evidence was the 
discharge of honest debts, due at the time by the grantors, 
then said deed is not fraudulent, notwithstanding such con- 
veyance may have had the operation of delaying the credi- 
tors of the grantors.”’ 

The court refused the following asked by defendants: 
‘1. If the deed read in evidence was made to the garnishees 
to secure the payment of bona fide debts, due by the gran- 
tors to third parties, this constitutes a valuable consideration, 
in itself sufficient to pass the property to the garnishees in 
trust for the said creditors, and the same is not subject to 
garnishment inthis case. 2. Unless the jury shall believe 
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from the evidence that, before or at the time of the execu- 
tion of the deed read in evidence, the garnishees in this case 
had notice that the said conveyance was made for the pur- 
poses of fraud, and that said deed was so made for the pur- 
poses of fraud with said notice to said garnishees, they ought 
to find for the garnishees. 3. A person in embarrassed or 
insolvent circumstances has a perfect right to convey his 
property for the benefit of part of his creditors to the exclu- 
sion of others; and if they shall believe from the evidence 
that the deed read in evidence was made by Fribourg and 
wife for the purpose of first securing the persons named in 
schedule B., and that at the time of said conveyance the 
grantors in said deed honestly owed said persons mentioned 
in said schedule, and that the principal object of said deed 
was for the purpose of paying them, then said deed is not 
fraudulent, but good in law, and the jury ought so to find. 
4. If the jury shall believe that at the time of the execution 
of the deed read in evidence the grantors were indebted unto 
the persons named in schedule B. as therein alleged, and 
that said deed was made for the purpose of first securing 
them, then the proceeds in the hands of the garnishees is 
properly applicable to the payment and discharge of said 
debts, and is not subject to garnishment in this case, and the 
jury ought so to find.” 
The jury found for plaintiffs. 


Hamilton, for appellants. 


I. The case made by the plaintiffs, in their allegations, is 
simply this: A. makes a deed of trust to B., for creditors 
named in schedules Nos. 1 and 2. Those in No. 1 are alleg- 
ed to be fraudulent, whilst those in No. 2 (amongst whom 
are the plaintiffs) are unquestioned ; and not only is nothing 
alleged from which it can be inferred that the trust is termi- 
nated, but on the contrary, what is stated (and which stands 
admitted by the answer) is a technical admission that it still 
continues —“ nothing having been done by the assignees 
under the statute.” The plaintiffs charge the assignees with 
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notice that the debts mentioned in schedule No. 1 were ficti- 
tious and fraudulent. The question then is, do these facts, 
viz., the fraudulent preferences, and notice thereof on the 
part of the assignees, entitle the plaintiffs to the whole of the 
funds in the hands of the assignees, to the exclusion of the 
other creditors in schedule No.2? The case falls entirely 
within the principle of Hardcastle v. Fisher, 24 Mo. 70. 
There, it is true, the assignees had no knowledge of the 
fraud ; but no reliance was placed upon that circumstance. 
There were creditors who were guilty participants, and hence 
the question came fairly up, whether the maxim, “ void in 
part, void in toto,” should be adhered to. The court discri- 
minated between the innocent and guilty parties to the trans- 
action, and the fact that there were fictitious claims put into 
the assignment by the contrivance of the assignors and those 
supposed to be creditors, presented no obstacle to the enforce- 
ment of the trust for the benefit of the honest parties. The 
decision is based as well upon our assignment law as upon 
the authorities cited, and leaves no doubt but that the result 
would have been the same had it been shown that the as- 
signees participated in the fraud. To the cases cited and 
approved by the court may be added: 1 Smith, N. J. 124; 9 
Pick. 176; 14 Ala. 559; 16 ib. 568; 18 Ark. 1388; 6 Humph. 
514; T Wheat. 557. The position that notice by the assignee 
of the fraudulent conduct of the assignor will vitiate the as- 
signment, derives no support from Gates v. Labeaume, 19 
Mo. 28. There, as here, the proceedings were against the 
signees (who were not creditors), as garnishees. Two ques- 
tions arose: 1, whether the deed was fraudulent on its face, 
and 2, whether the facts in proof made it void as to the 
assignees and creditors of the assignor. The court having 
answered the first question in the negative, conclude that the 
evidence did not connect the assignees with any fraudulent 
act of the assignor, and add: “ The property was vested in 
them for the benefit of persons who are not to be affected by 
any act of Claverdetscher (the assignor) without their know- 
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ledge.” Since these decisions there is no ground for saying 
that an inquiry into the conduct and motives of the assignee 
can be at all material, except where he is himself a creditor 
and then only to the extent of his claim. Such were the 
cases of Stewart v. Wimer (not reported), and Wise v. 
Wimer, 23 Mo. 238. Both were actions of trespass by the 
assignee, for an illegal seizure of the property assigned ; in 
both the assignee was a creditor. The court say: “ Fraud 
must be brought hpme to the assignee to make the assign- 
ment void, so far as his rights are concerned. In order to 
affect the assignee he must be charged with complicity in the 
fraud of the assignor.”” In the present case the assignees 
are mere volunteers, with no substantial interest under the 
deed, taking only the technical title. They are in no sense 
the agents of the assigrors, but hold for the benefit of the 
creditors. Being merely nominal and not real parties, no 
act of theirs, unknown to those beneficially interested, will 
be allowed to break up the trust, or deprive them of its ben- 
efits. The creditors are not mere volunteers, and a valuable 
consideration and bona fides on their part will be taken to 
supply both those qualities in the assignees. Certain gene- 
ral principles are invoked on the other side. Thus, it is said 
that “by the general law the selection of an insolvent or 
incompetent assignee, or one who was privy to the fraud of 
an assignor, or entirely subservient to his will, rendered the 
assignment fraudulent and void ;” and for these several posi- 
tions, Burrill on Assignments, p. 66, 67 is cited. The refer- 
ence as to the effect of the assignee’s participation in the 
fraud is clearly a mistake ; and it will be found on an exam- 
ination of the authorities that the cases range themselves into 
two classes; according to the one of which, fraud on the 
part of the assignor alone vitiates the whole trust ; but the 
other upholds the transaction, unless it be shown that the 
beneficiaries concurred in the fraud. According to neither 
is the intent of a mere volunteer assignee a material inquiry. 
So, too, whether the assignee be insolvent or incompetent, 
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whether he may be supposed to be under the direct influence 
of the assignor or not, the creditors are sufficiently protected 
by the bond and security which the statute requires, and 
they can at all times enforce obedience to the law. Again: 
it is said that the assent of creditors will not be presumed 
where the deed is fraudulent, even where the assignee was 
not a party to the fraud. The answer is, that neither the 
title of the assignee nor the rights of creditors depend upon 
any formal act of assent. Creditors can only take by prov- 
ing up their claims under the statute. Our assignment law 
ought to control this question. Whether the assignees are 
regarded as trustees appointed by contract or in any sense 
official trustees, their authority and duty are clearly defined 
by statute ; and they are subject to the supervision and con- 
trol of the court. So long as there are honest creditors, those 
duties remain whether fraudulent debts are set up or not. 
The legislature anticipated the presentation of unfounded 
claims, and, as far as practicable, have guarded against 
them ; and the court can dismiss assignees for improper con- 
duct. In view of our statute, there is a peculiar difficulty in 
saying that mere notice on the part of the assignee, that a 
fictitious claim is inserted into the schedule handed in by the 
assignor, necessarily and conclusively stamps him as a par- 
ticipant in the fraudulent scheme, and that it can have the 
effect of breaking up the trust. He is to require proof of 
all claims presented to him for allowance. His knowledge 
that a particular claim is unfounded may be perfectly con- 
sistent with an intention on his part, in the fair and honest 
discharge of his duties under the law, finally to challenge 
and reject it. Nor is the matter confided to him alone, for 
any party interested may have it referred to a jury. The 
true rule, then, in a case such as this, we submit, is, to re- 
gard the title as in the assignees, where the deed has vested 
it,-—purge the trust by rejecting the unfounded claim, and 
administer the fund for the benefit of those justly entitled. 
The assignees were not, therefore, subject to the process 
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of garnishment and should have been discharged on their 
motion. 


S. A. Bennett and Burke, for respondents. 


I. The instructions given by the court of its own motion 
were correct, even more favorable to the garnishees than the 
law warranted. They required the jury to find four facts 
before they could return a verdict for the plaintiffs: 1st, 
that the debts named in schedule B. were sham and pre- 
tended; 2d, that Fribourg made the assignment with fraud- 
ulent intent ; 3d, that the assignees had notice of the fraud ; 
4th, that the creditors named in schedule C. had repudiated 
the deed. The first and fourth fact alone would have been 
sufficient. The assigned fund reverted in that case to the 
assignors and was subject to attachment. The first and third 
facts alone, or the second and third alone, would have enabled 
the plaintiffs te recover. If the assignees are privy to the 
fraud, the deed is absolutely void against an attaching cred- 
itor, even though other creditors, who have been less diligent 
in levying their attachments, may think it for their inter- 
est to let the assignment stand notwithstanding the fraud. 
(Gates v. Labeaume, 19 Mo. 17; Hardcastle v. Fisher, 24 
Mo. 70; Tatum v. Hunter, 14 Ala. 557.) No title passes to 
the assignee as against any creditor. The decision of the 
assignees upon any claim is final unless, before it is made, 
some person interested shall request it to be referred toa 
jury. (Sec. 20.) That the assignees are privy to the fraud 
is not one of the reasons for which the circuit court is au- 
thorized by statute to remove them. (Sec. 23-4-5.) By 
the general law, the selection of an incompetent or insolvent 
assignee, or one who was privy to the fraud of the assignor 
or entirely subservient to his will, rendered the assignment 
void. (Burrill on Assign. 66, 67.) The instructions given 
at the instance of the plaintiffs are correct. (3 Myl. & K. 
581; 11 Sm. & Marsh. 581; 2 Paige, 202; 17 Verm. 329; 
9 Conn. 286; 4 Verm. 405; 1 Curt. 504.) The instruc- 
tions asked by defendant and refused were properly refused. 
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Napton, Judge, delivered the opinion of the court. 


Where a debtor makes a general assignment of all his 
property for the benefit of all his creditors, we are unable to 
perceive any reason for disturbing this disposition of his 
property, upon an allegation that some of the claims in the 
list of preferred debts are fictitious, and that the assignee 
was aware of their fraudulent character. How can the par- 
ticipation of the assignee in the fraud contemplated by the 
debtor furnish any obstacle to the bona fide creditors, since 
the control invested by our statute in the court over the en- 
tire administration of the trust? If the trustee is disposed 
to advance the fraudulent purposes of the assignor, he can 
be displaced and another substituted. If the assignor has 
put down fraudulent and fictitious claims in his schedule, 
they can be contested as well in the administration of the 
effects by the assignee, under the orders of the court, as in a 
suit by an attaching creditor. The only difference is, that 
the attaching creditor, if successful, sweeps away the whole 
fund, and a proper administration of it under the assignment 
distributes it equitably among all the creditors. Some inti- 
mations have been thrown out in one or two opinions of this 
court, from which it seems to have been inferred that a 
knowledge on the part of the assignee of the fraudulent de- 
signs of the assignor would let in the attaching creditor; but 
the cases did not turn upon the point. The judgment of the 
court in all the cases sustained the assignments; and although 
the observation is made that the fraud charged must be 
brought home to the assignee as well as the assignor to 
warrant the court in treating such assignments as nullities, 
yet, as the complicity of the assignees was not set up in 
these cases, the effect of it, if established, was not in ques- 
tion. (Gates v. Labeaume, 19 Mo. 17; Wise v. Wimer, 23 
Mo. 238.) However this may be, as our statute law now 
stands in reference to this class of instruments, we see no 
propriety in allowing an attaching creditor to assail an as- 
signment merely because the assignee is alleged to be a 
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participator in the fraud. If he is, let the court, which has 
jurisdiction over the administration of the assignment, dis- 
place him and appoint another. It may be also observed, 
that it is not easy to see how the mere knowledge or suspi- 
cion of an assignee that some of the preferred claims enume- 
rated in the assignment are fictitious, leads to an inference 
that he is disposed to promote the fraudulent purposes of the 
grantor. He may intend to disregard them, and administer 
the fund according to law ; but his purposes in relation to the 
trust confided to him are not important, except so far as they 
may influence the creditors to ask his removal. There is no 
necessity, in order to get rid of the assignee or of fictitious 
claims inserted in the deed, that the assignment should be 
annulled altogether, and the property left to the first attach- 
ing creditor or to a general scramble. 

The judgment is reversed and the cause remanded. The 
other judges concur. 


——~+eeer- — 


Repmond (of color), Plaintiff in Error, v. Murray et al., 
Defendants in Error. 


1. An executory contract entered into by a master with his slave, by which 
the former agrees to manumit the latter upon the payment of a certain sum 
of money, is void and incapable of enforcement. 

2. Slaves can be emancipated within this state only in the mode prescribed 
by statute. 


Error to Lewis Circuit Court. 


This was a suit by one Redmond, a man of color, against 
Edward C. Murray and Edward B. Osborn. Plaintiff set 
forth in his petition that on the 10th of January, 1855, he 
and his then master, Osborn, entered into @ contract and 
agreement in writing, whereby said Osborn promised and 
agreed that if said plaintiff would pay said Osborn the sum 
of five hundred and fifty dollars and interest at ten per cent. 
from the date of a bill of sale held by said Osborn from one 
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Conroy dated July, 1852, he (Osborn) would give said plain- 
tiff his freedom ; that, at the time of entering into said agree- 
ment in writing, plaintiff paid said Osborn the sum of five 
hundred and one dollars ; that in August, 1855, he, through 
another, made Osborn a tender of the balance of said sum 
and the interest up to that date; that Osborn, disregarding 
his agreement, sold plaintiff to one Wigginton ; that Wig- 
ginton sold him to the defendant Murray ; that he is willing 
and ready to pay the balance to whomsoever may be entitled 
to the same; that in consideration of said agreement said 
Osborn gave him (plaintiff) his freedom for the space of some 
two years and six months; that plaintiff during that time 
was free to go wherever he desired ; that therefore he was 
and is a free man, and that he is holden asa slave. Plaintiff 
asks “‘ judgment for his freedom, and liberation, and for fur- 
ther relief,’ &e. 

The following instrument accompanied and was made a 
part of the petition: “ Lagrange, Mo., January 10, 1855. 
Received of Elijah Dehart and Remond the sum of five lhun- 
dred and one dollars, it being a part of a sum of five hun- 
dred and fifty dollars, bearing ten per cent. interest from 
date of bill of sale held by said Osborn, which being paid 
he is to have his freedom. [Signed] E. B. Osborn.” 

The court sustained a demurrer to this petition. 


Glover & Shepley, for plaintiffs in error. 


I. The writing shows that the amount was paid by the 
slave and a third person. The reception of the money by a 
third person is a sufficient consideration for making of the 
agreement. If the contract has been fulfilled by said third 
person and the plaintiff, or either of them, by the payment or 
tender of the small remainder due, then the plaintiff, as the 
person beneficially interested, can ask to have the same en- 
forced. The suit is a suit to declare that the defendants 
have no right to restrain plaintiff from his liberty ; and any 
acts of defendants that would estop them in any suit from 
asserting a right, because it was inequitable for them to do 
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so, are equally efficient in this suit as in any other. It is 
not true that a slave can be free only in the statutory way. 
Solemn acts of the owner, which are inconsistent with the 
idea that the person is a slave, will estop him from setting 
up such a claim; as when the owner has conveyed land, or 
made a devise to the person claimed to be aslave. (Nay- 
lor v. Hays, 7 B. Monr. 478; Oatfield v. Waring, 14 Johns. 
188; Hall v. Mullin, 5 Harr. & Jo. 190; Burke v. Gill, 6 
Gill & Jo. 138; Durham v. Durham, 26 Mo. 507.) Under 
the circumstances, it is inequitable to allow defendant to as- 
sert a right over the person of the plaintiff which he by writ- 
ing or by act disclaimed to have. (5 Mart. 494.) Here is 
a great wrong which ought to be remedied in some manner. 


Wagner, for defendants in error. 


I. There was no valid or sufficient consideration alleged. 
The plaintiff being a slave, all his property belonged abso- 
lutely to his master; therefore he could pay nothing. (1 
Stewart, 320.) All his acquisitions and earnings belonged 
to his master. (2 Rich. 424.) A slave can not enter into 
any binding contract with his master. (9 Gill & Jo. 19; 6 
Rand. 173; 1 Leigh, 72.) The agreement set forth is void. 
The slave had no capacity to contract. A slave can not be- 
come partially free. (1 Pars. on Contr. 827.) There could 
be no emancipation without writing. Slaves can only be 
emancipated in the manner pointed out by statute. (R. C. 
1478, p. —, § 1; Wheeler’s Law of Slavery, 233 ; see Char- 
lotte v. Chouteau, 11 Mo. 193.) 


EwinG, Judge, delivered the opinion of the court. 


This was a suit for the specific execution of an alleged 
contract entered into between the plaintiff and the defendant 
Osborn, whereby the plaintiff was to be liberated upon the 
payment by him to Osborn, his then master, of a specified 
sum of money. The petition sets out the agreement, and 
avers the payment of the larger part of the stipulated sum 
and a tender of the balance with interest; that, after the 
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payment of this sum, Osborn, in violation of this agreement, 
sold plaintiff to one Wigginton, who sold him to the defen- 
dant, Murray, as his slave; that in consideration of said 
agreement his then master, as plaintiff supposed, gave him 
his freedom for some two years and a half; and during that 
time he was free to go wherever he desired. He avers his 
readiness to pay the balance, and asks judgment for his free- 
dom. The case is here on a demurrer to the petition. 

There is no principle on which a court of equity could en- 
force a contract of this nature, which is not in conflict with 
the policy of our emancipation laws, and repugnant to the 
relation of master and slave, as it is recognized and pro- 
tected by our legislature on the subject. The right claimed 
implies a legal capacity in the slave wholly incompatible with 
his status under our laws and the acknowledged rights of the 
master under that relation. The incapacities of his condi- 
tion, as it respects any right to contract, to acquire and hold 
property, to be a suitor in our courts, and others of a like 
nature, suggest, at the threshhold of the inquiry, insuperable 
obstacles to the specific enforcement of an executory contract 
between the master and himself looking to his future manu- 
mission, even where there might be a complete fulfilment on 
the part of the slave. 

Provision is made whereby a negro may institute proceed- 
ings to establish his right to freedom when unlawfully de- 
tained in bondage, but it applies only to such as are entitled 
to freedom ; and no action lies to enforce an executory con- 
tract by which a mere promise of liberation is given to the 
slave. 

It is unnecessary to consider how far, if at all, the mere 
act of entering into a contract with a slave recognizes his 
power or capacity ; or whether it would imply any renuncia- 
tion of the master’s dominion over him; for the power of 
the master himself is restricted by statute by certain pre- 
scribed forms by which such dominion can only be effectually 
renounced and his slave raised to the status of a freeman. 
The restrictions thus imposed are emancipation; and the 
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conditions on which the master’s privilege in this respect 
may be exercised when viewed as a part of our legislative 
policy on the subject, can scarcely be reconciled with the 
right of the master to emancipate his slave in any other than 
the statutory mode—namely, by last will, or by an instru- 
ment of writing under seal. That any other is impliedly 
interdicted, we think, is manifest from a consideration of the 
several provisions of the emancipation act, and is the only 
view that would seem to be in harmony with the various 
legislative acts intended, it would appear, to guard more 
effectually the relation of master and slave, while it exists, 
and which also concern the condition of the negro himself 
after he passes from the hand of his master into a state of 
freedom. Such is the exposition given by their own courts 
of the laws of other states similar to ours. (Dunlap v. 
Archer, 7 Dana, 31; 8 B. Monr. 551; 2 Harr. & Jo. 176; 
Weeks v. Cheer, 4 Harr. & Jo. 543.) In the case last cited 
there was a petition to the chancellor to decree the recording 
of a deed of emancipation, which, by reason of the death of 
the master of the petitioner, had not been recorded within 
the time required for the recording of certain kinds of instru- 
ments. The court say the statute was not designed to give 
relief in cases which were before without remedy, by ena- 
bling a party acquiring equitable rights, under a deed not 
operative in law for want of recording, to perfect these rights 
by applying to the chancellor to order the original instru- 
ment to be recorded; but it was intended to give an accu- 
mulative remedy to persons able to contract, and who by 
deed acquire rights which equity will protect with the power 
to protect these rights. ‘ But,” he proceeds, “ by the laws of 
this state a negro, so long as he is a slave, can have no rights 
adverse to those of his master; he can neither sue nor be 
sued, nor can he make any contract or acquire any rights 
under a deed which a court of law or equity can enforce ; 
and as it is the recording of the deed of manumission within 
the time prescribed by law which entitles him to his free- 
dom, he continues a slave until it is so recorded, and conse- 
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quently can not go either into a court of law or equity for 
relief of any kind.” 

A court of equity can not enforce a promise by a master 
that he will emancipate his slave after a certain condition is 
performed, which condition has been complied with by the 
slave ; as where, upon the purchase of the slave at an execu- 
tor’s sale, he is promised his freedom on the payment of his 
purchase money to his master. The jurisdiction of equity only 
extends to cases where the pauper has a legal right to free- 
dom, but there is some impediment to the assertion of that 
right in a court of law. (Sawney v. Carter, 6 Rand. 174.) 

Manumission is a mere gratuity under our laws, and a 
mere intention or promise by the master, not consummated 
in the manner pointed out by law, however solemn the form 
in which such promise may be made, can confer-no power or 
capacity on the slave to have it enforced ; it endows him with 
none of the attributes of a freeman; his condition or status 
is not in the least changed or affected in its legal relations ; 
and there is nothing, therefore, of which the law can take 
cognizance, nor any ground on which the plaintiff can base 
his claim to relief, however strongly it might appeal, under 
circumstances of apparent hardship, to conscience or the 
moral sense. 

Judgment affirmed ; the other judges concurring. 


——_+20e+——_ 


Tue Town or Paris, Respondent, v. Farmers’ BANK OF 
Missouri, Appellant. 


1, By the thirty-second section of the first article of the act of the general 
assembly concerning banks and banking, approved March 2, 1857, (Sess. 
Acts, 1857, p. 22,) the banks were exempted from taxation for state pur- 
poses alone. The shares of stock in said banks, and the money and notes 
of other banks in their possession, are subject to taxation for local munici- 
pal purposes. 

2. The town of Paris is authorized by its charter to tax for municipal pur- 
poses the money and bank notes of the other banks in possession of the 

branch at Paris of the Farmers’ Bank of Missouri. 
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Appeal from Monroe Circuit Court. 


This was an agreed case between the town of Paris and 
the Branch of the Farmers’ Bank of Missouri located at 
Paris, designed to test the question of the right of the for- 
mer to tax the money and effects of the latter. The facts 
agreed upon are substantially as follows: The town of Paris 
was incorporated by an act of the general assembly approved 
November 19, 1855. (Sess. Acts, 1855, p. 172.) By the 
tenth section of its charter, the council of the town was em- 
powered “ to levy and collect taxes on all real and personal 
property within the town, not exceeding one-half of one per 
cent. upon the assessed value thereof.” The Branch of the 
Farmers’ Bank at Paris was established and went into opera- 
tion in 1858. In April, 1860, the authorities of the town of 
Paris, by ordinance, levied a tax of one-third of one per cent. 
“‘upon all real and personal property within the corporate 
limits of said town,” &c. Under the authority of this ordi- 
nance the proper officer assessed for the year 1860, against 
the defendant, on gold and silver coin and bank notes of 
banks other than defendant and belonging to defendant. The 
defendant refused to pay the tax assessed on the ground that 
said money and effects were not subject to taxation for town 
purposes. The court gave a judgment for the plaintiff. 


G. Porter, for appellant. 


I. The thirty-second section of the first article of the bank- 
ing act was manifestly intended to exempt the banks from 
all other taxes or impositions in the shape of taxes, upon the 
the condition that the one per cent. was annually paid into 
the state treasury. (See Angell & Ames on Corp. 260; 3 
How. 1838; 4 Pet. 514; 7 Pet. 514; 7 Ired. 55; 9 Yerg. 
490; 2 Har. 80; 1 Zabr. 557; 7 Dana, 342.) It can hardly 
be supposed that the legislature intended.to give the town 
corporation power to tax objects exempt from taxation for 
ordinary public uses. The authority given to the plaintiff to 
levy and collect taxes did not empower plaintiff to levy and 
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collect taxes from the moneys in the vaults of defendant. 
The provision of the revised code defining personal property 
to include money does not apply. It would be plainly re- 
pugnant to the intent of the legislature and the context of 
the same statute. Money is not the subject of “ assessment,” 
or “ valuation.” The charter was passed November 19, 1855, 
and the act giving the extended and arbitrary construction to 
the words “ personal property” was passed December 6, 1855. 
The charter should be interpreted according to the rules in 
force at the time it took effect. Prior to 1845 money was 
not subject to taxation. By the terms of the town charter 
and the ordinances, money is not embraced as an object of 
taxation, but is excluded. 


C. D. Drake, for respondent. 


I. Exemptions from taxation are to be strictly construed. 
(State v. Newark, 2 Dutcher, 519; Indianapolis v. McLean, 
8 Ind. 328; N. Y. & KE. Railroad Co. v. Sabin, 26 Penn. 
Stat. 242.) The bonus prescribed in the thirty-second sec- 
tion of the banking law is in full of all taxes to be paid the 
state. The charter of the town of Paris authorized the town 
to levy a tax on all real and personal property within the town. 
This would include the property of the bank. Money and 
bank notes of other banks are personal property subject to 
taxation. Whether such money or notes were property sus- 
ceptible of being assessed is not a question presented by the 
record. The charter was in existence when the banking law 
was passed. The right of the town to tax all personal prop- 
erty was not taken away. The exemption applies to taxes 
levied by the state. 


Ewine, Judge, delivered the opinion of the court. 


This was an action to recover the amount of a tax levied 
by the town of Paris on money and bank notes in the posses- 
sion of the Branch of the Farmers’ Bank situated at that 
place, the notes being those of other banks. 

The town charter empowers the council “ to levy and col- 
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lect taxes on all real and personal property within the town, 
not exceeding one-half of one per cent. upon the assessed 
value thereof.”’ In the case of the Mayor of the City of Lex- 
ington et al. v. Aull, lately decided at Jefferson city, * it was 
held that the thirty-second section of the first article of the 
general banking law of this state exempted the banks therein 
mentioned from taxation by the state only. This authority 
is decisive of the main questions involved in the case at bar. 
In that case the city authorities sought to levy the tax on 
the shares of stock held in the bank; in this, the tax was 
levied on money and bank notes only. 

We think it is clear, that, under the provision of the town 
charter referred to, money and bank notes are taxable as 
personal property. 

Judgment affirmed ; the other judges concurring. 


FARRINGTON ef al., Respondents, v. MEEK e¢ al., Appellants. 


1. Raftsmen engaged as such on the Mississippi river have, in the absence 
of any special limitations on their rights, a lien on rafts in their charge to 
secure the compensation due them as raftsmen. 

2. Certain persons as raftsmen engaged at certain rates to run certain rafts 
from a point in the state of Wisconsin to any point on the Mississippi river 
between Dubuque and St. Louis that might be designated. The special 
agreement contained this further stipulation, that “the parties of the first 
part will furnish money enough to pay off the men within twenty-four 
hours after the delivery of the said lumber to market; the balance of the 
money to be paid after the lumber is sold and estimated or measured.” 
Held, that the raftsmen had alien upon the rafts for an amount sufficient 
to pay off at the point of distination the men employed by them; that the 
special contract overthrew the lien of the raftsmen only for so much of the 
contract price of transportation as exceeded the suin necessary to pay off 
the hands at the place of delivery. 


Error to St. Louis Circuit Court. 


This was an action to recover possession of two rafts of 
lumber alleged to be wrongfully detained by the defendants, 





* See City of Lexington v. Aull, ante, p. 480.—[Rep. 
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took possession of the lumber. The defendants in their an- 
swer admitted the ownership of the lumber by the plaintiffs, 
and set up a lien upon said lumber. It appeared in evi- 
dence that in February, 1858, the plaintiffs, the owners of 
two rafts of lumber, engaged the defendant Meek and one 
Burns to run and raft said lumber from Wisconsin to any 
point designated by the owners in the Mississippi river be- 
tween Dubuque and St. Louis, or to either of these places. 
For one raft they were to receive five dollars per thousand 
feet, and for the other five dollars and fifty cents per thou- 
sand feet. The contract contained the following further 
provisions: “ And it is further agreed by and between these 
presents that the parties of the first part will furnish money 
enough to pay off the men within twenty-four hours after 
the delivery of the said lumber to market; the balance of 
the money to be paid after the lumber is sold and estimated 
or measured ; and the parties of the first part further agree 
to furnish money enough to get the said lumber over the 
rapids.” 

The arrival of the rafts at St. Louis was proven, and the 
refusal of the defendants to deliver them to plaintiffs. The 
defendants offered evidence with a view to show that the 
plaintiffs had not paid, in accordance with the contract, 
money sufficient to pay off the hands employed on the 
rafts. 

The court, at the instance of the plaintiffs, gave the fol- 
lowing instruction: “If the jury believe from the evidence 
that the plaintiffs were the owners of the lumber in question 
about the twentieth of May, 1858, and continued to own it 
until the institution of this suit ; that after the 20th of May 
and before the institution of this suit plaintiffs by their agent 
demanded said lumber of said defendants, and that at the 
time of such demand defendants were in possession of said 
lumber and refused to deliver the same to the plaintiffs or 
their agent, and detained the same from plaintiffs, they will 
find for the plaintiffs, and assess the damages at such sum 
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as they may believe from the evidence the plaintiffs lost by 
reason of defendants’ detention of the lumber.” 

The court refused the following asked by defendants: “1. 
If the jury believe from the evidence that the defendants 
were employed by the plaintiffs to raft and run the property 
sued for (consising of lumber) from the Big Eau Claire, in 
the state of Wisconsin, to the city of St. Louis, in the state 
of Missouri, at the rate of five dollars and twenty cents per 
thousand feet, and that the defendants complied with their 
contract, the plaintiffs can not recover the said property sued 
for, unless the price for bringing the same has been complied 
with by payment, by virtue of a lien subsisting thereon for 
work and labor done and performed in the bringing of said 
lumber to the city of St. Louis, and state of Missouri, at the 
price aforesaid mentioned. 2. If the jury believe from the 
evidence that the plaintiffs and defendants are all nonresi- 
dents of the state of Missouri, they can not recover in this 
action. 38. From the evidence introduced by plaintiffs they 
have failed to make out a cause of action.” 

The jury found for plaintiffs. 


D. C. Woods, for appellants. 


I. The defendants had a lien on the lumber. (7 East, 
224; 6 East, 518; Jones on Bailm. 90; Story on Bail. 421; 
2 Denio, 628; 3 Gilm. 233; 11 Shepl. 214, 489; 5 Mete. 
166; 9 N. H. 66; 19 Pick. 228; R. Stat. of Wisconsin, p. 
893.) 


Krum & Harding, for respondents. 


I. The defendants had no lien upon the lumber by virtue 
of having worked as raftsmen in bringing it from Wisconsin 
to St. Louis; nor by virtue of the written contract. No 
breach of the contract was alleged by defendants. If there 
had been, the only consequence would have been to give 
Meek and Burns an action against plaintiffs for damages. 
The testimony excluded was immaterial and incompetent. 
The action of the court in giving and refusing instructions 
was proper. 
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NaPTon, Judge, delivered the opinion of the court. 


This action was brought by the owners of a raft of lumber 
to recover the possession of it from the raftsmen, who had 
brought it down the Mississippi from some point in Wiscon- 
sin, and who withheld it under a claim of a lien for a portion 
of the compensation agreed on for rafting. There was a 
special contract between the plaintiffs and defendants. By 
this contract the compensation was specified for managing 
the raft over various rapids and landing it at St. Louis, or 
some point on the Mississippi above St. Louis to be designa- 
ted by the plaintiffs; and it was also provided that the own- 
ers of the lumber (the plaintiffs) should “ furnish money 
enough to pay off the men within twenty-four hours after the 
delivery of the said lumber to market.” The balance of the 
agreed compensation was to be paid when the lumber was 
sold or estimated and measured. 

Upon the trial, proof was offered by the defendants that 
the plaintiffs did not advance, and refused to advance, money 
enough to pay off the men when the raft reached St. Louis— 
the point which the plaintiffs designated for its delivery. 
This evidence was not allowed to go to the jury, and the 
court instructed that there was no lien. 

The case, then, presents the two questions, first, whether 
there is a specific lien in such bailments, in the absence of 
any contract; and secondly, if there is, was the special con- 
tract proved a waiver of it. 

The precise limits to which the doctrine of specific liens 
has been extended by modern decisions can not be regarded 
as altogether settled. There is some disagreement as to the 
true foundation of the privilege; some ascribing it solely to 
the obligation which the common law imposed upon persons 
engaged in particular pursuits, such as common carriers, 
inn-keepers, and certain classes of tradesmen and artificers, 
to undertake any service in their line of business upon the 
demand of any one, however little might be known of his 
individual responsibility. The lien, in such cases, was given 
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to protect persons who were thus at the service of the public 
from imposition to which they would necessarily be subject 
in dealing with strangers. But a specific lien has been ex- 
tended to many classes of artificers and bailees, who are not 
subjected to any such obligations as were supposed to attend 
these public employments we have alluded to. It is now 
conceded that a lien belongs to every bailee for hire, whose 
services have contributed to enhance the value of the prop- 
erty placed in his hands. The notion that certain pursuits 
partook so far of the character of public offices as to compel 
those engaged in them to accept every employment offered 
to them in the line of their business, if not entirely exploded, 
has at least long since become a mere abstract theory, and 
the principal basis of specific liens may be now regarded as 
resting upon the principle that the value of the property has 
been enhanced by the labor of the bailee. 

It was held in England, and the decision appears to be still 
acquiesced in, that agisters are not entitled to a lien, upon 
the ground that no additional value was imparted to the 
animals by feeding them. Judge Gibson, of Pennsylvania, 
in Steinman v. Wilkins, 7 W. & S. 466, expressed doubts 
as to the propriety of these decisions, observing that ‘ he was 
unable to see why a man, who fits an ox for the shambles by 
filling it with his provender, did not increase its intrinsic 
value.”” And Beavan v. Waters, Mood. & Walk. 235, where 
a trainer of a race-horse was allowed a lien, and Scarfe v. 
Morgan, 4 Mees. & Wel. 270, where a keeper of a stallion 
was allowed a lien on the mare for the price of the horse’s 
service, were cited as instances in which the increased value 
of the bailment was allowed as a basis for the lien, and were 
not easily distinguished from the case of the agister. 

The refusal to allow the agister a lien may be safely placed 
upon the same ground upon which it is denied to the keeper 
of a livery stable, that it is inconsistent with the very nature 
of the employment. Horses are taken to livery with an 
express understanding that they are to be given up to the 
owner whenever he has use for them. It is the same with 
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agisters ; the right of access at all times on the part of the 
owner, and his right to put the cattle or horses to such uses 
as he has for them, is implied from the nature of the bail- 
ment, and is totally inconsistent with a right of detention on 
the part of the bailee. In the case of the agister, as well as 
the livery stable-keeper, the lien is impliedly abandoned by 
the contract; and these exceptions can not be regarded as 
detracting from the applicability of the general principle to 
cases where the nature of the contract does not forbid the 
retention of the lien. 

It was at one time supposed that in order to lay the foun- 
dation for a specific lien, the intrinsic value of the bailment 
must be increased by mechanical means. But this idea 
seems to be abandoned in the English cases, to which we 
have referred, and it is clearly disavowed in the Pennsylva- 
nia case of Steinman v. Wilkins, where a warehouseman was 
held to be entitled to his lien. Neither the warehouseman, 
the wharfinger, nor the common carrier, adds any thing to 
the intrinsic value of the article. But a great change in the 
actual market value of an article may be and is effected by a 
change of place, brought about by the carrier, and the lapse 
of time during which the property has been preserved by the 
warehouseman. The concession of the lien to the wharf- 
inger and warehouseman is also conclusive that it is not 
given solely because of any unusual and extraordinary re- 
sponsibility incurred, such as falls upon common carriers and 
inn-keepers. It is well settled that no such responsibility 
attends the employment of warehousemen and wharfingers, 
but the lien is allowed them as well as common carriers and 
inn-keepers. 

We have not found any allusion to the business of rafts- 
men of logs or lumber contained in the elementary works or 
adjudged cases on this subject. We can only apply the prin- 
ciples we understand to be settled in reference to analogous 
employments. The raftsmen are not common carriers, but 
they are private carriers for hire. The fact that the mate- 
rials transported require no vessel or craft to be interposed 
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between them and the element on which they are floated, 
can not, we suppose, distinguish the employment of raftsmen 
from that of other carriers by water, so far as the present 
question is concerned. That their skill and labor has added 
vastly to the value of the lumber, by transporting it from the 
forests of Minnesota to the market of a populous city, is ob- 
vious, although the lumber remains intrinsically the same in 
shape and size and quantity as it was at the mills from which 
it was started. Every consideration of justice and policy 
would seem to authorize the application of the general prin- 
ciple to such employments. 

It is well settled that the existence of a special contract 
does not of itself discharge a lien. The contract must be 
examined, and if it expressly or impliedly waives the lien, 
there is, of course, an end to the question. Where, for in- 
stance, the payment of the price of the service is stipulated 
to be made at a date subsequent to the delivery of the prop- 
erty, upon which the labor has been expended, there can, of 
course, be no lien. 

The contract in the present case undoubtedly repels all 
idea of a lien for so much of the contract price, or cost of 
transportation, as exceeded the sum necessary to pay off the 
hands at the place of delivery. But the plaintiffs agree to 
furnish money enough “to pay off the men (employed on 
the raft) within twenty-four hours after the delivery of the 
said lumber to market.’”’ If this expression is to be under- 
stood as meaning a delivery of the raft to its owners, there 
could then be no lien retained, as it is stipulated to precede 
the payment by twenty-four hours. But we do not under- 
stand the word “delivery” to be used in this strict sense, 
and to give it such a construction is to defeat the main pur- 
pose of the clause. The words “ delivery to market” mean 
“arrival at the place of destination.”” When this point was 
reached by the raft, the owners were allowed twenty-four 
hours within which to furnish so much of the contract price 
of transportation as would enable the contractors to pay off 
the subordinate employees. The implication is very strong 
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that, until this much at least was paid, there was no aban- 
donment of the right of detention. The object of such a 
stipulation is manifest. A number of men must necessarily 
be turned loose without any certain employment, at a dis- 
tance of hundreds of miles from home; and it was neces- 
sary that they should be furnished at least with the means 
sufficient to provide for their return. Why stipulate for the 
prompt payment of this sum and allow only twenty-four hours 
for its performance, if its non-performance is to be construed 
as a mere breach of contract, laying the foundation of a 
future suit for damages? Such a construction defeats all 
the purposes in view. It puts the agreement respecting the 
advance payment on the same footing with the agreement for 
the balance due, and thereby totally fails to secure the ob- 
jects evidently in view. It leaves to the result of a long liti- 
gation to secure what was evidently designed to be prompt 
payment, to be coerced by a retention of the property, with- 
out awaiting the tedious process of a law suit. 

We think the court should not have excluded the evidence 
offered, that the plaintiff refused to advance sufficient money 
to pay off hands, and that the plaintiffs had no right to re- 
cover possession of the raft until they had complied with 
their contract in this respect. 

Judgment reversed and cause remanded. 


Scort, Judge, dissenting. Iam not prepared to say that 
a raftsman has a lien for his services on the lumber rafted. 
The conduct of the parties show here that the lien was 
waived if any existed. 


Tue State, Respondent, v. Dominique, Appellant. 


1. A declaration made by a child two days before its death to a person who 
inquired of him the cause of the swollen appearance of his face, that ‘‘ papa 
did it,” held to be inadmissible in evidence against the father on his trial for 
the murder of the child, the declaration not being a part of the res geste, 

nor being made in articulo mortis. 
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Appeal from St. Charles Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
Krekel, for appellant. 


I. The court improperly admitted the declaration of the 
child. It was no part of the res geste. (1 Tenn. 280.) 


Edwards, (circuit attorney,) for the State. 


I. The declaration of the deceased was admissible as a part 
of the res geste. No consciousness of approaching death 
was necessary. (8 Cush. 181; 1 Swan, Tenn., 279; Whart. 
Am. C. L. 312.) 


Napton, Judge, delivered the opinion of the court. 


This judgment will be reversed on account of the admis- 
sion of illegal evidence. 

The indictment is one against a father for the unnatural 
crime of murdering his child, a boy about eight years old. 
There was evidence that the defendant displayed great fond- 
ness for the child, frequently bringing him presents of candy 
and toys, and making him say his prayers every night on 
retiring to bed; but there was also proof that he was in the 
habit of frequently whipping him, sometimes in a brutal 
manner and with a horsewhip. The defendant was addicted 
to intoxication. 

In answer to a question propounded by the State to a wit- 
ness, who spoke of observing the boy in the field two days 
before his death with a swollen face, as to the cause of this, 
the answer was, “ I asked the child, and he said ‘ papa did 
it.’”? The question and answer were objected to, but the 
evidence was admitted. 

The declaration of the child as to the author of the inju- 
ries he had received is not evidence against the defendant. 
It was no part of the res geste. It did not occur at the 
time the injury was inflicted. Nor was it any explanation 
of the nature of the injury. It was a simple declaration that 
his father had occasioned it. If it had been made in articulo 
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mortis, or when the solemnities of expected death would ren- 
der superfluous the sanctions of an oath, it might have been 
admitted on that ground. «But the declaration was made by 
the child two days before his death, when there did not appear 
to be any apprehension, either on the part of the child or the 
witness, who saw him, of any serious results from the inju- 
ries. It was, therefore, hearsay, and inadmissible. 

The judgment is reversed and the cause remanded for a 
new trial. The other judges concur. 


—___1200+——— 


FARWELL ef al., Plaintiffs in Error, v. Price et al., Defen- 
dants in Error. 


1. A. at St. Louis shipped flour consigned to B. in Boston. C. at New Or- 
leans, to whom said flour was shipped to be forwarded by him to B. in Bos- 
ton, wrongfully converted the same. Held, in a suit brought by B. against 
C., that the measure of damages was the value of the flour at the place of 
destination. 


Error to St. Louis Court of Common Pleas. 


This was an action to recover damages for the wrongful 
conversion by defendants of two thousand and forty-seven 
barrels of flour belonging to plaintiffs. The cause was tried 
by the court without a jury, and the court, at the request of 
both parties, found a special verdict. The facts as found by 
the court in this special verdict were substantially as follows: 
About August 28, 1857, Merritt, Risley & Co., merchants of 
St. Louis, purchased a lot of flour containing two thousand 
and ninety-five barrels, and shipped the same to their fac- 
tors, the plaintiffs, Farwell & Co., at Boston, via New Or- 
leans, Louisiana, consigned to the care of defendants, Price, 
Converse & Smith. From the bills of lading taken by Mer- 
ritt, Risley & Co. it appears that the flour was shipped to 
Price, Converse & Smith, at New Orleans, to be forwarded 
by them to the plaintiffs, the consignees, at Boston. At the 
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time of purchasing said flour, Merritt, Risley & Co. had 
authority to draw on the plaintiffs against or upon actual 
shipments, and drew on them, on account of the above ship- 
ment, four bills of exchange amounting to $10,344, which 
were all accepted by the plaintiffs and have since been paid. 
There were no other bills drawn on account of this flour and 
accepted by any one. The flour went forward as far as New 
Orleans, arriving there early in September. Defendants re- 
ceived and forwarded forty-eight barrels thereof, but refused 
to receive and forward the residue, converting the whole to 
their own use. The manner of conversion was by causing 
the flour to be seized and attached at the suit of themselves 
as the property of Merritt, Risley & Co. The special verdict 
then proceeds to set forth the cost of the flour at St. Louis, 
its value at New Orleans at the time of the conversion, and 
its value in Boston if it had gone forward according to the 
bills of lading. Its value was less at New Orleans at the 
time of the conversion than it cost at St. Louis, or its value 
in Boston less the charges of transportation, fifty cents per 
barrel. At the time of the seizure of the flour by the de- 
fendants, they were creditors of Merritt, Risley & Co. in the 
sum of $2,652.13. At the same time defendants were under 
acceptance for the accommodation of Merrit, Risley & Co. in 
the sum of about $24,000, not then due. All of this indebt- 
edness was on general account, and defendants had not ad- 
vanced or accepted for Merritt, Risley & Co. on account of 
this flour or any part thereof. An agreement had been pre- 
viously made between Merritt, Risley & Co. and defendants, 
by virtue of which Merritt, Risley & Co. gave to the defen- 
dants real estate security in the sum of $25,000 to secure 
them against loss by reason of advances or acceptances for 
Merritt, Risley & Co. 

The court declared the law “ to be that the plaintiffs are 
entitled to recover of the said defendants damages according 
to the value of the flour by defendants converted as afore- 
said at New Orleans at the time of said conversion, with in- 
terest thereon from the time of conversion; and that the 
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plaintiffs are not entitled to the Boston value of said flour, 
less the charges of conveying it thither, with interest as 
claimed by plaintiffs’ counsel.” The court refused to give, 
as requested by plaintiffs, the value of the flour at Boston as 
the same would have been at Boston had it gone forward 
without any interruption, less the charges of conveying it 
thither. 

The court refused the following instructions asked by the 
defendants: “1. If the jury find from the evidence that 
Merritt, Risley & Co., of St. Louis, shipped the flour in ques- 
tion to the defendants, to be by them forwarded to the: plain- 
tiffs at Boston, to be sold by the plaintiffs on account of the 
shippers ; that said property was attached in New Orleans by 
the defendants for a debt due them by Merritt, Risley & Co., 
then plaintiffs can not recover. 2. If the jury find from the 
evidence that Merritt, Risley & Co., of St. Louis, purchased 
the flour in question on their own account, and shipped the 
same to the defendants at New Orleans, to be forwarded to 
plaintiffs at Boston and there sold on account of shippers ; 
that said defendants refused to receive the said shipment, 
but caused the same to be attached for a debt due them from 
Merritt, Risley & Co., then the plaintiffs can not recover. 3. 
If the jury find from the evidence that Merritt, Risley & Co. 
purchased the flour in questioirr and shipped the same to the 
plaintiffs at Boston to be sold on account of the shippers, 
then the plaintiffs can not recover in this action. 4. If the 
jury find from the evidence that Merritt, Risley & Co. pur- 
chased the flour in question and shipped the same to the 
plaintiffs at Boston to be sold on account of the shippers, 
then the plaintiffs can not recover in this action, unless they 
further prove that they purchased said flour before the insti- 
tution of this suit. The court refuses to give this instruc- 
tion and declares that if the shippers (M., R. & Co.) were 
authorized to draw on plaintiffs against said shipments, and 
did so draw, and plaintiffs accepted and paid said drafts, that 
these facts gave them such title to the property as to author- 
ize them to maintain this suit. 5. If the jury find from the 
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evidence that Merritt, Risley & Co. purchased the flour in 
question, and shipped the same consigned to defendants at 
New Orleans, to be forwarded by said defendants to plaintiffs 
at Boston, to be sold on account of Merritt, Risley & Co., then 
the plaintiffs can not recover. 6. If the jury find from the 
evidence that Merritt, Risley & Co., of St. Louis, purchased 
the flour in question on their own account, and shipped the 
same consigned to defendants at New Orleans, to be forwarded 
by said defendants to the plaintiffs at Boston, to be sold on 
account of the said Merritt, Risley & Co.; that said Merritt, 
Risley & Co., when said flour arrived at New Orleans, were 
indebted to said defendants; that said flour never came to 
the possession of said defendants until after the same was 
attached; that said flour was afterwards sold by virtue of 
said attachment at the city of New Orleans, then the plain- 
tiffs can not recover in this suit. 7. Upon the evidence in 
this case the plaintiffs are not entitled to recover.” 

The court gave judgment for the plaintiffs for $9,540.13, 
in accordance with its ruling as above set forth. Both par- 
ties sued out writs of error. 


Gantt, for Farwell & Co. 


I. As to whether plaintiffs are entitled to any judgment, 
see Holbrook v. Wright, 24 Wend. 169; Nesmith v. Dying, 
Bleaching and Calendering Co. 1 Court. 180; Gibson v. 
Stevens, 8 How. 384; Grove v. Brien, 8 How. 429. 

II. The court declared an erroneous measure of damages. 
The property was wrongfully converted at New Orleans. It 
was confided to defendants’ care as commission merchants. 
The plaintiffs at Boston were entitled to receive it there. Of 
this right they were deprived by the wrongful act of defen- 
dants. The court should have given the value of the flour 
at Boston, less the cost of transportation. (The Joshua 
Barker, 1 Abbott’s Adm’y R. 215; Watkinson v. Laughton, 
8 Johns. 213; Bracket v. McNair, 14 Johns. 170; 14 Johns. 
278; Amory v. McGregor, 15 Johns. 24; 2 Barn. & Ald. 
932; Gillingham v. Dempsey, 12 S. & R. 188.) 
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Knox & Kellogg, for Price, Converse & Co. 


I. The mere drawing of bills of exchange by shippers of 
merchandise on a remote consignee does not pass the title to 
the merchandise so shipped to such consignee. Farwell & 
Co. had not instructed Merritt, Risley & Co. to purchase 
flour at St. Louis; nor were they under any agreement to 
accept drafts drawn on them. The most that the record 
shows is that F. & Co. had accepted bills drawn by M., R. & 
Co. before the shipment of the flour. It is asking too much 
of sister states that they should prevent their citizens from 
attaching the property shipped by nonresident debtors while 
in transit through the state in which the creditor resides. 
Our own courts would not hesitate to hold such property for 
the benefit of resident creditors. (26 Mo. 423.) If the de- 
fendants be liable at all, the measure of damages as deter- 
mined by the court is correct. (Sedgw. on Dam. 480-1, 
478-9, 581-4.) 


Napton, Judge, delivered the opinion of the court. 


Where property is in a state of transportation from one 
point to another, and a wrongful conversion of it occurs at 
some intermediate point, the question arises, in estimating 
the damages sustained by the owner, as to the point where 
the value of the property is to be taken, whether at the place 
of conversion, the place of delivery, or the place from which 
the goods were forwarded. Where the wrongdoer is the 
person employed as the agent of transportation, there seems 
to be very little doubt that the value of the goods at the place 
of the conversion is no criterion whatever for estimating the 
damages to which the owner is entitled. In such cases there 
has been some doubt expressed as to whether the place of 
embarkation or the point of destination should govern in the 
estimate of the owner’s loss; but the rule, which establishes 
the point of delivery as the place where the value is to be 
taken, seems to meet with more general support. (Gilling- 
ham and others v. Dempsey, 12 Serg. & R. 183; The Joshua 
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Barker, 1 Abbott’s Adm’y R. 218.) And where the wrong- 
doer is a mere stranger, a trespasser, it is not easy to see 
upon what ground he can insist that the value of the prop- 
erty at the place where the conversion occurs shall be the 
measure of damages to which the owner is entitled. Such 
a rule would, in effect, force the owner to dispose of his 
property in a market not of his own selection, and one where, 
per chance, the property might be valueless. A slave is sent 
by his owner in Missouri to Kentucky for the purpose of 
being-there sold, and he is wrongfully taken from the pos- 
session of the owner’s agent whilst in Illinois, on his way to 
Kentucky. Must the value of the slave in Illinois be the 
measure of damages to which the owner is entitled in his 
action against the wrongdoer? Or rather, is it not clear that 
the value of the slave either in Missouri or in Kentucky 
must govern? In such cases of mere trespasses, probably 
the value at the place of embarkation, or point from which 
the property is started, ought to govern. However this may 
be, the price of the property at the place where the conver- 
sion occurs will not do; for in the case put, slaves would be 
of no value in Illinois, unless their transportation to another 
market was in view ; and if this is taken into consideration, 
notwithstanding there may be no capital seeking such invest- 
ments, the rule, which fixes the value at the place of desti- 
nation as the standard of damages, would be approximated, 
though not absolutely reached. Going no further for illus- 
tration than the case under consideration, we see, as a mat- 
ter of fact, that the market value of the flour at New Orleans 
is not at all times the same as at Boston minus the cost of 
transporting it from one point to the other, though doubt- 
less any considerable disparity could not long continue. 
Scarcity of capital or other circumstances may depress the 
price of an article in one market below its value in another, 
after deducting the expense of removing the article, though, 
in the present condition of trade, this state of things is not 
likely to continue long. But as the price of an article must 
mainly be regulated by its value for home consumption, and 
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must be so altogether if there is no capital engaged in its 
removal to other places, the price at the place of conversion 
would, in most instances, prove an inadequate compensation 
for the loss sustained by the owner. 

In actions against carriers for the wrongful conversion of 
property entrusted to them, damages have been usually 
given according to the value of the goods at the place of 
destination. We do not see how the forwarding merchant 
occupies any better position, in respect to this liability, than 
the carrier. He is the agent of the consignor; and if he 
fails to discharge his duty to his principal, and converts the 
goods to his own use, the principal, or the party standing in 
his place, ought to be recompensed to the extent of his in- 
jury, having reference to proximate and natural results. 

In Bell and others v. Cunningham and others, 3 Pet. 69, 
a firm in Leghorn were consignees of a cargo shipped from 
Havana by their correspondents in Boston, who owned a ship 
trading from Havana to Leghorn, under instructions to invest 
part of the proceeds in tiles and the remainder in paper, the 
whole to be shipped to Havana. The whole sum was invested 
in paper, taken to Havana, and sold and produced a loss 
instead of a profit, which would have resulted had the tiles 
been bought as directed. The profits, which the investment 
in tiles would have made at Havana, were held to be the 
measure of damages, although it was insisted that the defen- 
dants were only liable to account for the money which ought 
to have been invested in tiles at Leghorn, and not the value 
of the tiles at Havana. The breach of the contract, the 
court said, consisted not in nonpayment of the money, but in 
the failure to invest it in tiles. ‘Speculative damages,” 
Judge Marshall added, ‘“‘ dependent on possible successive 
schemes, ought never to be given; but positive and direct 
loss resulting plainly and immediately from the breach of 
orders may be taken into the estimate. An estimate of pos- 
sible profit to be derived from investments at Havana, of the 
money arising from the sale of the tiles, taking into view a 
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distinct operation, would have been to transcend the proper 
limits which a jury ought to respect; but the actual value 
of the tiles themselves at Havana affords a reasonable stand- 
ard for the estimate of damages.” 

Where an agent is directed to invest the funds of his prin- 
cipal in a particular stock, and he neglects to do so, and the 
stock thereupon rises, the principal is entitled to recover the 
enhanced value, as if the stock had been purchased. (Mayne 
on Damages, p. 312.) So, if an agent improperly withholds 
the money of his principal, he is liable for the ordinary 
interest of the country where tt ought to be paid, and the 
incidental expenses of remitting it, if it ought to be remit- 
ted. (Story on Agency, § 220, 221; Short v. Skipwith, 1 
Brock. 103.) 

The defendants, in this case, did not occupy the position 
of mere trespassers liable for a tort, but were entrusted by 
the shippers with the duty of forwarding the flour to Boston. 
The flour was delivered to the carriers as the property of the 
plaintiffs, who were the consignees of the shippers, and who 
had accepted and paid bills drawn upon the shipment. The 
delivery to the carrier vested the title in the plaintiffs under 
the circumstances, and their right was therefore prior, in 
point of time, to any lien which defendants might have ac- 
quired by reason of the prior indebtedness of the consignors 
to them. It is plain, however, that no such lien existed. 
They were only agents to receive the goods on commission 
to forward them to plaintiffs, and were advised by the bills 
of lading that the flour was shipped for and on account of 
Farwell & Co., the plaintiffs. Their attachment of the prop- 
erty, therefore, was not a simple trespass, but a breach of 
their duty as forwarding merchants, and the rule of damages 
applicable to similar agencies must be enforced. 

Judgment reversed and cause remanded. The other 
judges concur. 
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O’ConnER, Defendant in Error, v. Durr et al., Plaintiffs in 
Error. 


1. Where a surprise of a party on the trial of a cause results from a want of 
diligence on his part—as where he is surprised by the testimony of his own 
witness, from whom he had sought no information previous to the trial— 
the court will not be warranted in granting a new trial on the ground of 
surprise ; the court should also be satisfied that the injury sustained could 
probably be repaired on a second trial. 


Error to Hannibal Court of Common Pleas. 


The facts sufficiently appear in the opinion of the court. 
Gantt, for plaintiffs in error. 


I. The court should have granted the motion for a new 
trial. (Wilson v. Branson, 8 Geo. 136; 3 Gra. & Wat. on 
N. T. 953; 9 Dana, 134; Levy v. Brown, 6 Engl. 16.) 


Harrison, Dryden ; Lipscomb, for defendant in error. 


I. The court properly overruJed the motion for a new trial. 
There was no surprise that would justify the granting of a 
new trial. The proceedings of the defendant from the be- 
ginning were marked by negligence. (See 12 Mo. 380; Gra. 
& Wat. N. T. 194.) 


EwinG, Judge, delivered the opinion of the court. 


The question in this case arises on the motion for a new 
trial, founded on the alleged surprise of the defendants by 
the testimony of one of their witnesses, whose affidavit is 
filed in support of the motion. 

The action is on an agreement, under which the plaintiff 
claims to have sold and delivered to Duff & Co. a number of 
scoop-carts for use on the Hannibal and St. Joseph Railroad, 
at a stipulated price. The plaintiff was the inventor and 
patentee of this article, residing at Cincinnati, and he alleges 
a contract with defendants for the purchase of twenty scoop- 
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‘carts then in Peoria, Illinois, at eighty dollars each, and for 
plaintiff’s charges as the patentee on thirty other scoop-carts, 
then in Cincinnati, at twenty-two dollars and fifty cents 
each; that these last were accordingly delivered at Cincin- 
nati, and the other shipped from Peoria to Hannibal by re- 
quest of Talcott, one of the defendants. The answer denied 
all the allegations of the petition. 

Smith, a witness for the plaintiff, proved substantially the 
allegations of the petition, and detailed a conversation that 
occurred between the plaintiff and Talcott, one of the defen- 
dants,-in which the plaintiff related to him the particulars of 
the agreement entered into with one Otis, representing him- 
self as defendants’ agent, and that Talcott assented to and 
approved of all that had been done by Otis, and said he knew 
that such a contract had been made by Otis for Duff & Co. ; 
but added that they (the defendants) did not wish to have 
the carts at Peoria, but that if plaintiff would send the 
twenty carts that were there to Poage & Miller, at Hannibal, 
Duff & Co. would pay for them the eighty dollars each, on 
their arrival Hannibal, and the charges of transportation. It 
was also proved by this witness that the carts ordered from 
Cincinnati, upon their arrival at Hannibal, were by defen- 
dants sent, a part to Smith & Otis, on the railroad, which 
were subsequently disposed of, and the remainder, fifteen in 
number, sent to the western end of the road. Levering, a 
witness for defendant, corroborated this statement, and tes- 
tified that the carts sent to Smith & Otis were charged to 
their account as sub-contractors under Duff & Co., and the 
remainder were sent to John Corby at St. Joseph, also a 
sub-contractor. This witness, who was Poage & Miller’s 
clerk, states also that defendants’ clerk, Southack, informed 
him that they (defendants) had ordered a lot of scoop-carts 
from Peoria to Miller & Poage, for themselves, and requested 
witness to take charge of them when they arrived, and notify 
Duff & Co.; that they were shortly thereafter received, hav- 
ing been sent by plaintiff, and upon so informing Southack 
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he replied it was all right, and witness was desired to take 
charge of them, which he did, and they were subsequently 
sold by Miller & Poage to pay charges. 

Otis, (introduced by defendants,) by whose testimony they 
allege they were surprised, gives a detailed and circumstan- 
tial account of what took place between him and Duff, one 
of the defendants, in the course of which, after detailing 
what he stated to Duff as to the price, terms, &c., on which 
the carts could be purchased, testifies that thereupon Duff 
authorized him to contract with the plaintiff for one hundred 
carts on the terms stated by witness; that he was about leav- 
ing for Boston on business for defendants, and Duff directed 
him to make the purchase on his way; that before making 
it he concluded to buy but fifty instead of one hundred, 
thinking that number sufficient ; and he entered into a con- 
tract with plaintiff, as instructed by Duff, for fifty carts, on 
terms which he states, and which are as averred in the peti- 
tion; that the patentee’s charges defendants were to pay 
plaintiff as soon as they disposed of the carts; and further 
agreed to take for defendants twenty carts at Peoria at eighty 
dollars each ; that he made this contract with plaintiff at the 
instance of John Duff for John Duff & Co., and not on ac- 
count of Smith & Otis. He corroborates other witnesses as to 
the disposition of the carts received from Cincinnati; that 
those sent to Monroe city were not used on the road; that 
he regarded the contract about the carts at Peoria as con- 
ditional, and that he expected plaintiff would see him again 
about them. 

Southack, defendants’ clerk, said that they paid the man- 
ufacturers at Cincinnati the amount for making thirty carts ; 
that they were received by Duff & Co., and disposed of as 
already stated. Otis, in his affidavit filed in support of the 
motion for a new trial, states substantially that he and Smith 
had a contract with plaintiff, by which they were to make 
sale of his patent carts or use them on the railroad upon cer- 
tain terms then stated; that they (O. & S.) were unable to 
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pay the manufacturers their price, and that Duff wished 
them to bring on a lot of the carts, and he would advance 
money for them to the manufacturers to enable them to ob- 
tain them, and Duff & Co. were to hold a lien on the carts 
until they were sold and the money refunded to them; that 
there was no agreement with Duff & Co. that they were to 
pay to plaintiff any thing on said carts; no agreement that 
Duff & Co. were to pay to O’Conner any sum as his patentee 
charges ; that when the carts were sold, Smith & Otis were 
to pay O’Conner; that he sought to give this testimony on 
the trial, and if he was differently understood his evidence 
was misapprehended. The motion of defendants, which is 
sworn to, denies any such contract or any contract whatever 
as testified to by Smith & Otis; that their testimony is 
wholly untrue, and takes them by surprise ; that they have a 
just defence to the action, and will make it appear, if a new 
trial be granted, by the next term of che court. 

It will be seen from the foregoing statement that the two 
witnesses who testify more in detail as to the terms and stip- 
ulations of the contract agree in all substantial particulars, 
and that the other witnesses, as far as they go, corroborate 
them. Smith first details minutely a conversation between 
Talcott and the plaintiff, in which all the particulars of the 
agreement, as previously entered into between Otis (repre- 
senting himself as defendants’ agent) and O’Conner, are 
recited, which Talcott at once recognized, and unhesitatingly 
assented to; only suggesting a modification as to the place 
of delivery of the Peoria carts, to which Otis agreed. Next 
is Southack, who strongly supports Smith’s testimony, prov- 
ing a recognition by defendants of the agreement in ordering 
the carts from Peoria, and directing the disposition to be 
made of them on their arrival, and subsequently approving 
of what had been done in the premises. In further confirm- 
ation is Levering’s statement, from which it would appear 
that the defendants treated the carts as their own property 
and not as the property of Otis & Smith. Lastly, Otis 
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himself, who, while agreeing with Smith in all essential par- 
ticulars, states clearly that Duff authorized him as his agent 
to contract with O’Conner according to specified instructions ; 
that he made it at the instance of John Duff for John Duff 
& Co., and not on account of Smith & Otis. The entire 
statement of the transaction by this witness is clear and in- 
telligible, and certainly leaves nothing to mere inference or 
conjecture. But, as if to remove all possible ground of doubt 
or misapprehension as to his meaning’in reference to the 
decisive fact in the case, he repeats it (although it must have 
been sufficiently obvious from what he had already said) in 
the form and with the emphasis of a negative as well as an 
affirmative statement. His affidavit filed in aid of the mo- 
tion unqualifiedly contradicts this statement, and it is hardly 
conceivable that he was misunderstood by the jury. 

A conclusive reason, however, in support of the action of 
the court below in overruling the motion, is the manifest 
want of diligence that appears. The defendants say in their 
motion that until the testimony of Smith & Otis was given, 
they had no knowledge or information of it; but it does not 
appear that they sought any information from their own wit- 
ness before he was sworn, or made any effort to ascertain 
what his testimony would be, and the evidence of this wit- 
ness, it is maintained, must have mainly influenced the ver- 
dict. If the surprise results from the least want of diligence, 
the applicant will be without excuse ; he must be wholly free 
from blame. (Gra. & Wat. N. T. 963.) And the court must 
be satisfied that the injury sustained may be repaired on a 
second trial. 

The cases cited by the defendants’ counsel do not sustain 
them, but, on the contrary, furnish such illustrations of the 
rule respecting diligence as sustain the action of the court 
below. In 9 Dana, 134, the witness, by whose testimony the 
party was surprised, had previously to the trial stated to the 
party calling him facts important to that side of the case 
materially different from those testified to under oath. The 
case in 8 Geo. 136, is similar, and the new trial was granted 
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on the same ground—the testimony of the witness on the 
trial contradicting his statement made to the party previously. 
In the other case cited (6 Eng. 16) one of the plaintiffs, who 
was made a witness by the defendant, testified before the jus- 
tice to facts decisive of the case in favor of the defendant, 
and, on appeal, to a different state of facts. The court held 
that under the circumstances there was no want of diligence 
in not procuring other witnesses on the trial in the appellate 
court, and that there was good cause for a new trial on the 
ground of surprise. 

It is generally in the power of a party to ascertain the 
facts he expects to prove by his own witnesses, and where 
this is omitted, when it may be done, daches is imputable 
to the party, and there is no legal surprise in such cases. 
See Nelson v. Waters, 18 Ark. 574, and 6 Cal. 228, where 
the rule is laid down without any qualification. 

The application is also defective in another particular. It 
states “ that they have a just and legal defence to the action, 
and that if a new trial be granted, they will be ready to 
prove their defence by the next term of the court.” The 
names of the witnesses, by whom they expected to make this 
proof, do not appear, nor do they state any facts to satisfy 
the court that their defence could probably be established, or 
that they would be at all benefitted by a new trial. 

Judgment affirmed ; the other judges concurring. 


VauGuHN, Respondent, v. Scape et al., Appellants. 


1. In all trials in courts of record in which a party is entitled to a jury, the 
jury must consist of twelve men. The right to demand in such cases a jury 
of twelve men is a constitutional right. 

2. The provision in the act organizing the St. Louis law commissioner’s court 
prescribing that “in all jury trials in said court the jury shall consist of six 
lawful jurors, or a less number if the parties shall consent thereto,” is un- 
constitutional ; juries in that court, as in all courts of record, must consist 
of twelve men. (R. C. 1855, p. 1597, § 6.) 
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8. If, however, a trial in said court proceeds with a less number than twelve 
jurymen, and no exceptions are taken on that ground, a party can not avail 
himself of the error except by motion in arrest of judgment, which must 
be made within the time prescribed by law or the rules of court. 

4. There is nothing in the bill of rights which prevents parties from trying, 
by consent, their causes in the St. Louis law commissioner’s court with six 
jurors, as provided in the act organizing that court; the consent should 
always, in such cases, be entered of record. 

5. Courts should not confuse juries by instructing at too great length. 

6. He who drives a carriage in a crowded street should exercise a diligence 
proportionate to the dangerous nature of the employment. 

7. To authorize one defendant to testify in behalf of his co-defendant, his 
testimony must be such as will not weigh in his own behalf; it should bear 
upon some special defence peculiar to such co-defendant. 


Appeal from St. Louis Law Commissioner’s Court. 


This was an action to recover damages for an injury to an 
infant son of the plaintiff, an injury alleged to have been 
caused by the negligent driving of a carriage by a servant of 
defendant. At the trial, when the cause was called for trial, 
the plaintiff demanded a jury, and the defendants demanded 
that the action should be tried by a jury of twelve men, in- 
sisting upon that number under the constitution. The court 
refused to empannel a jury of more than Bix persons. Ex- 
ceptions were duly taken. Much testimony was adduced to 
show the circumstances under which the alleged injury took 
place, and the degree of negligence or care exercised by the 
driver. The defendant Scade called his co-defendant Sauer 
and asked the court to allow him to be sworn and examined 
“‘ as a witness on behalf of said Scade, to prove matters mate- 
rial for the defendant Scade.” The court refused this on 
objection of plaintiff. The same request was made in behalf 
of defendant Sauer, and overruled. It is deemed unneces- 
sary to set forth the instructions. 


C. D. Coleman, for appellants. 


I. The court improperly refused to empannel a jury of 
twelve men. The court was a court of record. The right 
to a jury of twelve men was a constitutional right. (2 
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Kern. 198; 2 Wis. 22; 2 Park. 312; 3 Wis. 219; 2 Ohio, 
N. S., 296; 3 Park. 22, 544; 4 Ohio, N. S., 167, 494; 18 
Barb. 451; 5 S. & M. 664.) The court erred in giving and 


refusing instructions. The court erred in not permitting the 
defendants to be sworn in each other’s behalf. 


Decker & Voorhis, for respondent. 


I. The court properly refused the demand for a jury of 
twelve men. The provision in the act organizing the court 
authorizing a jury of six men is constitutional. It was not 
intended by the constitutional provision to tie up the hands 
of the legislature so that no regulations of the trial by jury 
could be made. (Sedgw. on Stat. and Const. Law, 547.) 
It has reference rather to the principle of trial by jury than 
to the number of jurors. The provision of the constitution 
is not violated so long as the trial by jury is not substantially 
impaired, although it be made subject to new modes and 
even rendered more expensive. (Ib.; Beers v. Beers, 4 
Conn. 539; Colt v. Eves, 12 Conn. 243.) We are not 
bound by the common law definition of a jury. (1 A. K. 
Marsh. 213; 2 Strob. 560; 14 Ill. 171.) In 1816, the com- 
mon law was introduced. Both before and after this in- 
troduction, the subject of trial by jury underwent various 
changes as to the right, mode and number of jurors. (1 
Terr. Laws, 5, 61, 89, 172, 307, 851.) Under the state or- 
ganization, the legislature has always exercised the power of 
modifying trial by jury in mode and number. (See R. C. 
1825, p. 47, 485; 1835, p. 860, 367, 463, 546-8; 1845, p. 
653, 662, 426, 429, 499; 1855, p. 954, 965, 1261, 1262, 
1372.) Before and since the adoption of the constitution, 
the courts have dealt with the institution of trial by jury 
without regard or reference to the common law definition. 
The court did not err in instructing the jury. (19 Mo. 
507, 566; 4 Dana, 497; 17 Barb. 94; 9 Porter, 336; 3 M. 
& W. 244; 10 M. & W. 545; 11 East, 60; 12 Q. B. 439; 8 
Man. Gr. Scott, 115, 123.) The court properly refused to 
allow the defendants to testify for each other. 
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Scott, Judge, delivered the opinion of the court. 


This was an action for negligently driving a carriage, 
whereby a child of the plaintiff was injured, by which the 
child’s services were lost and expenses incurred in curing 
him. There was a judgment for the plaintiff. 

The case originated in the law commissioner’s court, and 
was tried there. On the cause being called for trial, the 
plaintiff demanded a jury, and thereupon the defendants 
required that the action be tried by a jury of twelve men, 
objecting to a less number; but the court refused to have 
empannelled a jury of more than six, to which the defen- 
dants excepted. 

The law commissioner’s court is a court of record, exer- 
cising its jurisdiction according to the course of the com- 
mon law. The act organizing that court prescribes that in 
all jury trials in said court the jury shall consist of six law- 
ful jurors, or a less number, if the parties shall consent 
thereto. (Sec. 6.) The eighth article of the declaration 
of rights annexed to the constitution of this state declares 
that the right of trial by jury shall remain inviolate. This 
is not the first occasion on which the attention of this court 
has been called to this provision in the declaration of rights. 
In the case of the Bank of Missouri v. Anderson, 1 Mo. 175, 
decided as early as 1822, it was the opinion that the pro- 
vision in the bill of rights under consideration required that 
the jury should consist of twelve men, and, among other 
things, that they should be unanimous in their verdict. Cer- 
tainly if there are any essential requisites in a jury trial, 
among them must be the number of jurors and unanimity in 
their verdict. If the declaration of rights does not preserve 
these elements of the trial by jury from change, then it is in 
the power of the general assembly to take away from that 
mode of trial all those incidents which have endeared it to 
the people among whom it has prevailed. If, in cases where 
the right to a trial by jury is secured, the number of jurors 
can be reduced from twelve to six, with equal propriety it 
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can be reduced to two or four. The term “trial by jury” 
was well known and understood at the common law, and in 
that sense it was adopted in our bill of rights. Of course 
the non-essentials of that institution, such as concern the 
qualification of jurors, the mode of summoning them, and 
many other such matters, were left to the regulation of law. 
The constitution is preserved in retaining the substance of 
that form of trial as it was known and practiced among those 
from whom we have derived it. This subject has undergone 
examination in other tribunals, and we find them concurring 
in those views. They unite in declaring that where there is 
a constitutional guaranty of the right to a trial by jury, 
twelve is the number of which the jury must be composed. 
(Work v. The State of Ohio, , 296; Byrd v. The 
State, 1 How., Miss., 177; The State v. Cox, 3 Ark. 436; 
Dowling v. The State, 5 Sme. & Mar. 664.) 

We are of the opinion that, as the court of the law com- 
missioner is a court of record, having common law jurisdic- 
tion and proceeding according to the course of the common 
law, that in trials in that court a party is entitled to a jury 
of twelve men when he demands it; but if the trial proceeds 
with a less number, and he takes no exception on that 
ground, he can not afterwards avail himself of the error 
except by motion in arrest of judgment, which of course 
would be made within the time prescribed by law or the 
rules of court. In the absence of one party, the opposite 
party should see that his proceedings are regular. There is 
nothing in the bill of rights which would prevent the parties, 
by consent, from trying their causes in the law commission- 
er’s court as heretofore with six jurors, but in such cases the 
consent, should always be entered on the record. 

In coming to the conclusion that a jury in the court of the 
law commissioner must consist of twelve men, we do not 
wish it to be understood that it follows as a matter of course 
that a jury in a justice’s court must likewise consist of 
twelve men. We are of the opinion that justices’ courts, 
not being courts of record, are not within the constitutional 
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provision, and that it would be competent for the legislature 
to make all the causes in such courts triable by the justice 
alone. Juries did not form a part of the machinery of such 
tribunals at the common law. It is not disputed that the 
article in the bill of rights securing the right to a trial by 
jury did not extend to proceedings in courts of chancery. 
The legislature in its discretion may give assistance to jus- 
tices in the exercise of their jurisdiction, and that may be 
any number of men that is deemed expedient. Moreover, 
from the judgments in justices’ courts there is an appeal to 
the courts of common law where the parties are entitled to 
a trial by jury unless it is waived. (Emerick v. Harris, 1 
Binn. 416 ; Work v. The State of Ohio, , 296; Nor- 
ton v. McLeary, 8 Ohio, N. S., 205.) 

We see no errors in the giving or refusing instructions 
such as would warrant a reversal of the judgment. The 
only thing that surprises us is their number. We can not 
conceive how parties expect to aid juries in coming to a cor- 
rect verdict by such a multitude of instructions. Instead of 
enlightening the jury, they serve only to confound them. It 
would be a great deal better if the courts would take this 
matter in hand and instruct the jury in such a way as would 
aid them in forming their verdict. From the instructions 
offered on both sides, the court might frame one or two which 
would be sufficient in most cases. 

He who undertakes to drive a carriage in a crowded street 
must exercise a diligence proportionate to the dangerous 
nature of that employment. He must know that there are 
women and children in the street, and that their necessities 
compel them to be there. If one is found off the crossing, 
he is not therefore liable to be run over. When, by a dili- 
gence proportionate to the nature of the service in which one 
is employed, he can avoid injuring one who is found off the 
crossing, it is his bounden duty to use reasonably that dili- 
gence in order todo so. A driver who sees a child lacking 
discretion in the street, should exert more care to avoid doing 
an injury than he would use for the safety of a person whose 
39—VOL. XXX. 
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presumed age and experience would prompt him to take 
steps necessary for his own security. 
| There was no foundation laid for examining the defen- 
dants for each other. It was not shown that the matter 
offered to be proved was such that, whilst it would authorize 
a verdict in favor of the defendant examining his co-defen- 
dant, it would not also be favorable to the defendant who 
was sworn. 
We do not see what the state of the health of the plain- 
tiff’s wife had to do with the case, nor the arrest of the driver. 
Judgment reversed and cause remanded; Judge Ewing 
concurring. Judge Napton absent. 
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ABATEMENT. 
See Practice, 24. 


ACCOUNT. 

1. Where a creditor in stating an account between himself and his debtor 
gives a credit therein to the latter by mistake, or is induced to give 
such credit on terms and conditions that are not afterwards complied 
with by the debtor, he ought to be permitted to avail himself of these 
facts in a suit against the debtor to recover the item for which the cred- 
it was allowed. Moore v. Albright, 249. 


ACKNOWLEDGMENTS. 
See Conveyance. Justices’ Courts. 
ADMINISTRATION. 


~ 


See GUARDIAN. 
1. A testator can not, by devising his lands away, deprive his executor of 
the power of sale for the payment of debts. Shaw v. Nicholay, 99. 


ADVERSE POSSESSION. 
See LIMITATION. 


AGENCY. 
See PRINCIPAL AND AGENT. 


AGREEMENT. 
See Bonps. BiLis oF EXCHANGE AND Promissory Notes. STATUTE 
oF Fraups. Lien, 2. SLavery. 

1. The creditors of one A. agreed to give to him and his endorsers an 
extension of time on their obligations. B., one of the creditors of A. 
signed this agreement in the following form: ‘“ B.—provided I have 
the same endorsers for $3,500.” B. surrendered to the trustees ap- 
pointed by the creditors notes to the amount of $3,500, which were 
cancelled and a new note given. Held, in a suit instituted on a note not 
included among those amounting to $3,500 surrendered to the trustees, 
that the agreement to give time did not apply to the note sued on. 
Garnier v. Papin, 248. 

2. An agreement to give an extension of time on a promissory note con- 
stitutes no bar to an action thereon. Jd. 

3 A., B., C. and D., by written agreement, bound themselves “each to 

the others,” that they would purchase a steamboat, contributing in 
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equal shares to the payment of the purchase money, A. to act as master 
of the boat when purchased, and B. as clerk. The agreement con- 
tained this further provision: “‘ And it is further agreed between the 
parties, that should any of them at any time after said purchase desire 
to sell his interest in said boat, the other parties to this agreement, or 
such of them as may have an interest in said boat at the time, or such 
person as a majority of them may select, may have the preference in 
purchasing said interest, provided he or they so proposing to purchase 
will do so on the same terms that the party so wishing to sell may be 
able to obtain from the other parties.” Held, that this agreement was 
several only; that each party bound himself to the others, and that 
two of said parties could not be sued jointly by a third for breach of 
the above stipulation. Perry v. Kerr, 349. 

4. An agreement to dispose of property by will in a particular way, if 
made on a sufficient consideration, is valid and binding. Wright v. 
Tinsley, 389, 

5. Although circumstances may render it impossible to specifically enforce 
such an agreement exactly, yet its substantial specific enforcement will 
be decreed. Jd. 


ALLUVION. 


1. The principle upon which the right to alluvion is placed by the civil 
law—which is essentially the same in this respect as the Spanish and 
French law, and also the English common law—is, that he who bears 
the burdens of an acquisition is entitled to its incidental advantages ; 
consequently, that the proprietor of a field bounded by a river, being 
exposed to the danger of loss from its floods, is entitled to the incre- 
ment which from the same cause may be annexed to it. This rule is 
inapplicable to what are termed limited fields, agri limitati; that is, 
such as have a definite fixed boundary other than the river, such as 
the streets of a town or city. Smith v. St. Louis Public Schools, 290. 

2. A lot in a town or village may be entitled to riparian privileges if bound- 
ed on a river; yet if, as originally granted, it were bounded or limited 
on all sides by streets, the owner thereof would not become a riparian 
proprietor and entitled to alluvion by reason of the fact that the ori- 
ginal concession or grant, besides the street, also called for the river in 
front. Id. 

3. In the year 1766, the French commandant at the post of St. Louis 
granted and conceded to Pierre Francois DeVolsey a lot of ground in 
said village, of two hundred and forty feet front on the side of the Mis- 
sissippi and fronting thereto (du cété du Mississipi et y faisant face), 
by three hundred feet in depth on the side of the woods (du cété du 
bois), having said front upon the grand (or main) street (tenant la dite 
face et par devant la grande rue,) in the rear another main street (une 
autre grande rue), &c. The concession was bounded on the sides also 
by streets. Held, that the concession did not constitute the grantee a 
riparian proprietor; that the concession was bounded by the street in 
front and not by the river; that neither he nor his grantees would be 
entitled to alluvion formed in front of the street. Jd. 
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AMENDMENTS. 
See PRactTIck. 


ASSAULT AND BATTERY. 
See Practice, 24. 


ASSIGNMENT FOR THE BENEFIT OF CREDITORS. 
See Fraup anp FRAUDULENT CONVEYANCES. 

1. Where deed a of assignment of goods is, on its face, in trust to the use 
of the grantor therein, it is fraudulent and void as against creditors, 
existing and subsequent, and purchasers ; and the courts will so declare 
as a matter of law. Johnson v. McAllister, Assignee, 327. 

2. Where, however, the deed is not void on its face, and extrinsic evi- 
dence is adduced to show it to be fraudulent, the court will submit 
the issue of fraud, under proper instructions, to the jury, who will de- 
termine, as a matter of fact, whether the deed is fraudulent or not. Jd. 

8. The fact that a deed of assignment gives the assignee the privilege of 
selling the assigned goods on a credit does not render the deed void on 
its face. Id. 

4. The thirty-ninth section of the act concerning voluntary assignments 
(R. C. 1855, p. 210) does not prevent a debtor from assigning his prop- 
erty for the benefit of a portion only of his creditors ; said section ope- 
rates to invalidate all provisions in such assignments which give pre- 
ferences among the designated creditors; the designated creditors are 
entitled to be paid pro rata out of the proceeds of the assigned prop- 
erty. Id. 

. The reservation to the grantor in a deed of assignment for the benefit 
of certain designated creditors of any surplus there may be after the 
payment of the debts of such preferred creditors does not render the 
deed void on its face. Id. 

6. A general assignment made by a debtor for the benefit of his creditors 
is not entirely invalidated by the fact that some of the claims are fic- 
titious and fraudulent, and known to be such by the assignee ; the par- 
ticipation of the assignee in the fraud contemplated by the debtor fur- 
nishes no obstacle to the enforcement of the rights of the bona fide 
creditors. If the assignee is disposed to promote the fraudulent pur- 
poses of the grantor, he may be displaced and another appointed. The 
fraudulent claims can be contested as well in the administration of the 
effects by the assignee, under the orders of the court, as in a suit by an 
attaching creditor. Pinneo v. Hart, 561. 

7. Such a deed of assignment would not, under such circumstances, be 
void, although all the honest creditors should repudiate it. Jd. 


ATTACHMENT. 


1. Where in an attachment suit the defendant files a plea in the nature 
of a plea in abatement putting in issue the truth of the facts alleged 
in the plaintiffs affidavit, and the issue raised by this plea is found for 
the plaintiff, the defendant should be allowed time, if he ask it, with- 
out terms, to file an answer in bar of the action. Bourgoin v. Wheaton, 
215. 

2. The objections to a writ of attachment issued in aid of a suit, that the 
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caption of the writ and affidavit does not correspond with the title of 
the suit ; that the cause of action set forth in the petition is improperly 
described in the affidavit and writ, are waived by the filing of a plea 
in the nature.of a plea in abatement. Henderson v. Drace, 358. 

8. No attachment should be dissolved on account of the insufficiency of 
the affidavit, if the plaintiff shall file a good and sufficient affidavit in 
such time and manner as the court may direct. (R. C. 1855, p. 254, 
§ 58.) Id. 

4. If the bond filed by the plaintiff in an attachment suit be insufficient, 
he has a right to file another. (R. C. 1855, p. 242,§ 9.) Id. 

5. An attachment issued on the 13th of August, the affidavit and bond, 
which were not dated, were certified by the clerk to have been acknow- 
ledged on the 18th of August. Held, that, although this was probably 
a elerical error, yet if the affidavit and bond were not formally filed 
until five days after the writ of attachment issued, this would not au- 
thorize the quashing of the writ. Jd. 


AVERAGE. 
See GENERAL AVERAGE. 


BAILMENT. 
See Lien. 
BANKERS. 

1. By the forty-fourth section of the first article of the act concerning banks 
and banking institutions, approved March 2, 1857, all checks drawn on 
bankers and made payable in currency, were made payable in silver 
and gold or the notes of specie-paying banks. Morrison vy. McCartney, 
183. 


BANKS. 

1. The City of Lexington was authorized by its charter “to levy and collect 
taxes upon real and personal property within the city, not exceeding,” 
&c. (Sess. Acts, 1845, p. 161.) The Farmers’ Bank of Missouri was 
incorporated by an act of the general assembly approved March 2, 
1857, and established in the city of Lexington. (Sess. Acts, 1857, p. 
34.) By the thirty-second section of said act it was provided as fol- 
lows: “In consideration of the privileges granted by this act to the 
banks incorporated in this state, each banking company agrees to pay to 
the state annually one per cent. on the amount of the capital stock paid 
in by the stockholders other than the state, which shall be in full of all 
bonus and taxes to be paid to the state by the respective banks.” By 
ordinance shares of stock in incorporated companies (excepting manu- 
facturing companies) were subjected to taxation for city purposes. It 
was further provided that persons owning shares of stock that were tax- 
able were not required to deliver to the assessor a list thereof, but the 
president, or other chief officer, of such corporation was required to 
deliver to the assessor a list of all shares of stock held therein, and 
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the names of the persons holding the same. For a violation of this 
provision on the part of such officer by a failure to hand in such a 
list, the ordinance attached a penalty of one thousand dollars. Held, 
that the Farmers’ Bank of Missouri was subject and liable to the tax 
thus imposed ; that the penalty imposed upon the president for a re- 
fusal to hand in the required list to the assessor was legal and valid. 
City of Lexington v. Aull, 480. 


2. By the thirty-second section of the first article of the act of the gen- 


eral assembly concerning banks and banking, approved March 2, 1857, 
(Sess. Acts, 1857, p. 22,) the banks were exempted from taxation for 
state purposes alone. The shares of stock in said banks, and the 
money and notes of other banks in their possession, are subject to tax- 
ation for local municipal purposes. Town of Paris v. Farmers’ Bank of 
Missouri, 575. 


8. The town of Paris is authorized by its charter to tax for municipal 


purposes the money and bank notes of the other banks in possession 
of the branch at Paris of the Farmers’ Bank of Missouri. Jd. 


BILL OF PEACE. 


See Equity, 11. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 
1. One B. F. C. C., member of a partnership firm doing business under 


the style of “‘C. & Co.,” executed a promissory note in his own name, 
B. F. C. C., and procured the signatures of persons not members of 
said firm as endorsers for his accommodation; before procuring the 
sale of the note, and without the knowledge of said endorsers, he 
added to the signature the words “ & Co.” —thus making it “B. F. 
C. C. & Co.” The same was then sold for his accommodation. Held, 
in a suit by the purchaser against the maker and endorsers, that the 
endorsers were discharged by the alteration. Haskell v. Champion, 136. 


2. No written assignment of a promissory note is necessary in order to 


entitle the holder to sue thereon in his own name. Willard v. Moies, 
142. 


8. The assignee of a non-negotiable note can maintain no action against 


the assignor unless he has first used due diligence to recovery of the 
maker, or unless such maker is a nonresident or insolvent. (R. C. 
1855, p 323.) Ivory v. Carlin, 142. 


4. A drawer of a check is not discharged by any laches of the holder in 


not making due presentment thereof, unless he has suffered loss or 
injury by the delay. Morrison v. McCartney, 183. 


5. A., on the 2d of October, 1857, drew a check on B., a banker, in favor 








of C., who, on the same day, transferred the same for value to D. On 
the 3d of October, about two o’clock in the afternoon, the banking- 
house of B. suspended payment. On the 6th of October, 1857, A., who 
had previously instituted suits by attachment against B. to recover 
the amount of his deposits, compromised the same and received his 
deposits. The check was not presented until January 29, 1858, when 
payment was refused. The check was then duly protested and notice 
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given. Held, in a suit by D., the holder, against A., the drawer, that 
the latter was not discharged by the delay. Jd. 


. By the forty-fourth section of the first article of the act concerning 


banks and banking institutions, approved March 2, 1857, all checks 
dawn on bankers and made payable in currency were made payable in 
silver and gold or the notes of specie-paying banks. Id. 


. In the case of the non-payment of a negotiable promissory note, which 


has been negotiated, the four per cent. damages, allowed by the sev- 
enth section of the act concerning bills of exchange and negotiable 
promissory notes, (R. C. 1855, p. 294,) can not be recovered, if pay- 
ment of the principal sum, with the interest and charges of protest be 
made within twenty days after demand or notice of dishonor. Farrell 
v. Fritschle, 190. 


. Ifsuit be brought on such a note within twenty days from the maturity 


of the note, the plaintiff will not be entitled to the four per cent. dam- 
ages. Id. 


. A party who writes his name on the back of a promissory note of which 


he is neither payee nor endorsee, is, prima facie, a maker of the note, 
and the payee is entitled to recoyer against him without proof of de- 
mand on the maker and notice of nonpayment. Baker v. Block, 225. 
An agreement to give an extension of time on a promissory note con- 
stitutes no bar to an action thereon. Garnier v. Papin, 248. 

The taking of a promissory note does not extinguish an open account ; 
upon the production of the note a recovery may be had on the account. 
McMurray v. Taylor, 268. 

Where a note has been taken for an indebtedness evidenced by open 
account, and a receipt given therefor, a statement in the receipt to the 
effect that the note was taken “in settlement of the account” would 
not be sufficient, alone, to authorize the court to submit to the jury, 
by instruction, the issue whether the note was taken in payment or 
satisfaction of the account. Id. 

A promissory note given on Sunday for an antecedent debt is valid 
and binding. (R. C. 1855, p.—.) Kaufman v. Hamm, 887. 

Where the payee of a negotiable promissory note endorses the same 
before maturity, a payment made to him before his endorsement will 
not extinguish the debt so far as the endorsee is concerned, unless the 
latter had notice of the payment at the time of such endorsement. 
Grant v. Kidwell, 455. 

An antecedent liability incurred by the endorsee of a negotiable prom- 
issory note, assigned before maturity, as surety for the payee and en- 
dorser, is a sufficient consideration to support the title of such endorsee ; 
the endorsee, however, in such case, is a holder for value, in the sense 
that will entitle him to recover, against the maker of the note, irre- 
spective of the equities between such maker and the payee, only to the 
extent of the liability incurred by him as surety for the payee. Id. 
Where the vendor of land, who has given a title bond only conditioned 
for the execution of a deed upon the payment of the purchase money, 
and who has not executed a deed of conveyance to the purchaser, 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—( Continued. ) 


assigns a note given for the purchase money to another, the equitable 
lien of the vendor will pass to the assignee and he may enforce the 
payment of the note against the land specifically. Adams vy. Cowherd, 
458. 


BOATS AND VESSELS. 

1. Where goods are shipped on board a barge to a port on the western 
waters, and the barge on the voyage is accidentally grounded and in 
danger of being lost by the perils of navigation together with the goods 
on board, and it becomes necessary, for the purpose of saving the barge 
and lumber from destruction, to unload and reload the same, and the 
master does so load and reload and take care of the barge and goods 
when so unloaded, it is a case for contribution, of general average. 
Dilworth v. McKelvy, 149. 


BONA FIDE PURCHASER. 
See Equity, 8. VrENpoRS AND PURCHASERS. 


BONDS. 

1. To constitute a bond signed by a person a valid bond against him, it 
must be shown to have been delivered to the obligee. McPherson v. 
Meek, 345. 

2. Where a person, alleging that he had as surety for another paid a bond 
in which the latter was principal, seeks to recover the sum so paid of 
the alleged principal, he must show that he became a party in the 
character of surety at the instance of the alleged principal, or that 
the latter assented to it, unless this fact appear from the instrument 
itself. Jd. 


C 


CARE. 
See Torts. Trespass. RalILRoaDs. 


1. A servant, who is injured by the negligence or misconduct of his fel- 
low servant, can maintain no action against the master for such injury, 
unless the servant, by whose negligence the injury is occasioned, is not 
possessed of ordinary skill and capacity in the business entrusted to 
them, and the employment of such incompetent servant is attributable 
to the want of ordinary care on the part of the master. McDermott v. 
Pacific Railroad Co., 115. 

2. A servant of a railway company could not recover against the com- 
pany for an injury caused by the falling of a bridge, unless such in- 
jury was caused by incompetent servants or agents of the company 
whose employment might be traced to the negligence of the company, 
or to a defect in the bridge attributable to the fault of the company. 
Ia. 

3. He who drives a carriage in a crowded street should exercise a due dili- 
gence proportionate to the dangerous nature of the employment. 
Vaughn v. Scade, 600. 
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INDEX. 


CLAIM AND DELIVERY OF PERSONAL PROPERTY. 
See Practice. 


Where a constable or other officer, previous to the levy of an execu- 
tion, demands and obtains an indemnification bond of the plaintiff under 
the first section of the sheriff’s and marshal’s act of March 8, 1855, 
(Sess. Acts, 1855, p. 464,) he will be exempt from liability on his offi- 
cial bond at the suit of a claimant of the property levied on and sold 
other than the defendant, although such claimant may have claimed 
the property of the officer orally and not in conformity to the third 
section of said act. State, to use of, §c., v. Watson, 122. 


2. It is not the failure of the claimant to give notice of this claim to the 


officer in the form required by the third section of said act that ex- 
empts the officer from liability to such claimant; it is the taking of 
an indemnification bond in conformity to the provisions of the first 
section of said act. Id. 


8. The exemption from liability guaranteed to an officer levying an execu- 


tion by the fifth section of the act of March 3, 1855, (Sess. Acts, 1855, 
p. 464,) where an indemnification bond has been given as required by 
that act, extends to an action of replevin brought against such officer. 
St. Louis, Alton § Chicago Railroad Co. v. Castello, 124. 


4. Where, in an action for the possession of personal property, under the 


seventh article of the practice act (R. C. 1855, p. 1242), the plaintiff 
obtains possession of the property upon giving bond, and fails to pros- 
ecute the action with effect, and it appears that the defendant has only 
a special interest in the property as against the plaintiff/—for example, 
a lien thereon for money due from the plaintiff to himself, or a mere 
claim to possession for a limited period ; in such case judgment should 
not be rendered in favor of the defendant for the return of the prop- 
erty or the payment of the entire value of the property, but the value 
of the interest of the defendant in the property should be assessed, and 
judgment should be rendered in favor of the defendant for the value 
so assessed, or the return of the property until such value be paid, at 
the option of the defendant. Dilworth v. McKelvy, 149. 


5. Where the defendant has only a special interest and the plaintiff is a 


stranger to the title, the entire value may he recovered by the defendant 
as special owner, and he will be answerable over to the general owner 
to the extent of the latter’s interest; in such case, the general value 
of the property would be assessed without regard to the value of the 
special interest. The judgment in each case must be modified by the 
circumstances, so that the merits of the controversy may, if possible, 
be settled in one action. Jd. 


6. In suits for the possession of personal property, under the eighth arti- 


cle of the practice act of 1849 (Sess. Acts, 1849, p. 82,) if the defen- 
dant gave a forthcoming bond, as allowed by said article, with sure- 
ties, judgment could be rendefed against the sureties only in the mode 
pointed out in the ninth section of said article. Baldwin v. Dillon, 429. 


7. In actions for the possession of personal property, the plaintiff, if he 


succeed, has the choice of taking the property or its value. By the 
value of the property is meant its value at the time of its valuation by 
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CLAIM AND DELIVERY OF PERSONAL PROPERTY—( Continued.) 


the jury. If slaves, for example, are sued for, and they die in the 
hands of the defendant during suit, the plaintiff has no just claim for 
more than damages for their detention up to the time of their death. 
If the depreciation in value or death be produced by ill-treatment or 
neglect, or the slaves be sold to another, the rule may be different. 
Pope v. Jenkins, 528. 


CONCESSION. 
See Lanps anp Lanp TITLEs. 


CONFLICT OF LAWS. 
See MarRIAGE. FRAUD AND FRAUDULENT CONVEYANCES. 
1. It is well settled, as a general proposition, that a marriage, valid accord- 


— ing to the law or custom of the place where it is contracted, is valid 
everywhere. Johnson v. Johnson’s Adm’r, 73. 
CONSTITUTIONAL LAW. 
See Rariroaps, 4. 

1. The general assembly may authorize a municipal corporation to mac- 
adamize streets within its limits, and to apportion and charge the cost 
of such macadamizing on the adjoining lots in proportion to their front. 
City of St. Joseph v. Anthony, 537. 

2. In order to authorize a municipal corporation to recover the amount 
charged against an adjoining lot on account of the macadamizing of a 
street, a substantial compliance with the law must be shown; an ob- 
servance of all the formalities prescribed by the ordinances of the cor- 
poration, which are directory, is not required. If the work has been 
done and in a manner satisfactory to the officer entrusted with its super- 
vision, and has been received by the corporation and paid for, a prima 
facie case is made out. The defendant may show that there has been 
a neglect of duty on the part of the authorities entrusted with the exe- 
cution of the work, and if this neglect or omission has injured him, 
such facts may constitute a defence. Id. 

3. In all trials in courts of record in which a party is entitled to a jury, 
the jury must consist of twelve men. The right to demand in such cases 
a jury of twelve men is a constitutional right. Vaughn v. Scade, 600. 

4. The provision in the act organizing the St. Louis law commissioner’s 
court prescribing that “in all jury trials in said court the jury shall 
consist of six lawful jurors, or a less number if the parties shall con- 
sent thereto,” is unconstitutional; juries in that court, as in all courts 
of record, must consist of twelve men. (R.C. 1855, p. 1597, § 6.) Za. 

5. If, however, a trial in said court proceeds with a less number than 
twelve jurymen, and no exceptions are taken on that ground, a party 
can not avail himself of the error except by motion in arrest of judg- 
ment, which must be made within the time prescribed by law or the 
rules of court. Id. 

6. There is nothing in the bill of rights which prevents parties from try- 
ing, by consent, their causes in the St. Louis law commissioner’s court 

with six jurors, as provided in the act organizing that court; the con- 
sent should always, in such cases, be entered of record. Id. 
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3. 


4. 


INDEX. 


CONTRIBUTION. 
See Bonn, 2. GENERAL AVERAGE. 
CONVEYANCE. 
See ASSIGNMENTS FoR BENEFIT OF CREDITORS. FRAUD aND Fraup- 


ULENT CoNVEYANCES. LANDS AND Land TITLES. Practice, 31. 


1. Where a defendant in ejectment seeks to show an outstanding title in 


another, and offers in evidence a deed executed by the same parties 
under whom plaintiffs claim, he may by extrinsic evidence, if the de- 
scriptions and calls of the two deeds are different but not repugnant, 
show that the calls are such as will make the deed under which defen- 
dant claims embrace the same land conveyed to plaintiffs. Schultz v. 
Lindell, 310. 


2. One A. by deed conveyed to the children of his brother a female slave 


with her increase ; the deed provided that the property conveyed should 
remain with the wife of said brother for the use and support of herself 
and said children during her life, or so long as she might “remain his 
widow” after his death. The deed also further provided that should 
she have any other children while the wife of said brother, they should 
be entitled to a share of the property with the children living at the 
date of the deed ; at the death of said wife equal division to be made 
among the said children. Held, that this deed conferred no such inter- 
est on the wife as was subject to execution ; that the legal title to the 
slaves was notin her. McZaurine v. Monroe’s Adm’r, 462. 


3. By the third section of the territorial act of February i, 1817, (1 Terr. 


Laws, p. 543,) a justice of the peace of Missouri territory was authorized 
to take acknowledgment of deeds where the lands conveyed lay out- 
side the county of which he was justice. (Napron, Judge, dissenting.) 
Duly v. Brooks, 516. 


CORPORATIONS. 
See RarLroaps. 
1. Acts of corporations may be proved in the same manner as the acts of 


individuals ; if there be no record evidence, they may be proved by 
the testimony of witnesses. Ne n v. Southern Hotel Co., 118. 
Held, in a suit on a subscription to the stock of an incorporated com- 
pany, that it was competent for the defendant to show by oral testi- 
mony, in the absence of record evidence, that the subscription list, 
upon which defendant’s name appeared, was annulled and abandoned, 
and that another subscription was subsequently opened and made the 
basis of the organization of the company by the stockholders. Id. 
The fact that a corporation has a seal does not prevent its agents from 
binding it by contracts not under seal. Buckley v. Briggs, 452. 

It does not follow, because a corporation is by its charter prohibited 
from dealing in commercial paper, that it may not lawfully receive and 
sell notes given for the sale of its lands. d. 





COSTS. 
See Przeapinea, 3. Practice, 25. 


COUNTER-CLAIM. 
See PLEADING. 














- It is no defence to an indictment, founded on the ninth section of the 
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CRIMES AND PUNISHMENTS. 
See PrRacTIcE AND PrRocEEDINGS IN CRIMINAL CASES. 
1. 


It is the right and privilege of a jury in a criminal prosecution to deter- 
mine the facts submitted to them for decision without regard to and 
uninfluenced by the opinion the judge presiding at the trial may have 
as to the facts; the judge can not refuse to receive a verdict returned 
by the jury on the ground that it is manifestly against the evidence. 
The State v. Ostrander, 18. 


. If the verdict returned by a jury in a criminal prosecution be sensible 


and responsive to the issue, it is the duty of the court to receive it and 
have it recorded. Id. 


. An affirmative verdict of guilty of murder in the second degree is re- 


sponsive to an indictment for murder in the first degree ; and however 
strong may be the opinion of the judge that such a verdict is unwar- 
ranted by the evidence, and although no instructions whatever may 
have been given bearing upon the law of murder in the second degree, 
it would be improper for the judge to refuse to receive such a verdict 
and order it to be recorded. Jd. 


. Stealing committed in a dwelling-house is grand larceny irrespective of 


the value of the property stolen, and may be punished as such under 
the thirty-second section of the third article of the act concerning 
crimes and punishments. (R. C. 1855, p. 577.) State v. Ramelsburg, 
26; State v. Smith, 114. 


. The twenty-first section of the ninth article of the act concerning crimes 


and their punishments (R. C. 1855, p. 642) is properly invoked by an 
accused person only after trial and conviction; the accused should 
be tried as if he were an adult, and afterwards, upon suggestion, the 
court should ascertain the age, and if he be found to be under sixteen 
years of age, the court should adjust the punishment in accordance with 
the statute. State v. Gavner, 44. 


. If a person take and lead away a horse any distance with a felonious 


intent, the asportation is complete and he is guilty of larceny, al- 
though the horse is not removed from the enclosure or lot in which he 
is at the time of such felonious taking and leading away. The State v. 
Gazell, 92. 


. In the trial of a criminal case, the legal existence of a banking corpora- 


tion may be proved by general reputation. (R. C. 1855, p. 1193, § 23.) 
This rule is applicable to the case of a corporation organized under 
the general banking law of another state. State v. Fitzsimmons, 237. 


. Where a statute, on which an indictment is founded, describes or enu- 


merates the offences disjunctively, the indictment, if it contain only one 
count, should charge them conjunctively if they are not repugnant; as, 
where the statute makes it an offence to “sell, exchange, or deliver,” 
&c., for any consideration, any falsely made note, &c., it is proper that 
the indictment should charge the offences conjunctively, that the accused 
did sell, exchange and deliver, &c. If the offences are not repugnant, 
the indictment will not be liable to the objection that several offences 
are joined in the same count. Jd. 
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INDEX. 


CRIMES AND PUNISHMENTS—( Continued.) 


10. 


11. 


12. 


18. 


14. 


15. 


16. 


17. 


18. 


19. 


fourth article of the act concerning crimes and punishments, (R. C. 
1855, p. 591, § 9,) for selling, exchanging and delivering to another cer- 
tain falsely made, forged and counterfeit bank notes of a certain denom- 
ination, that the bank named never issued genuine bills of the charac- 
ter or denomination of those described in the indictment. Jd. 

To constitute a sale or exchange within the meaning of the said section, 
it is not necessary that the accused should have parted with his entire 
interest in the counterfeit paper for a consideration paid ; the transac- 
tion would, it seems, be within the statute though the sale should be 
on credit, or, if there were a delivery, if it were understood that they 
should be returned in case they were not sold. Jd. 

Perjury is, by statute, a felony. An indictment for perjury must charge 


_that the act of false swearing was done feloniously. State v. Williams, 


364. 
It is the province of the court, and not of the jury, to determine whe- 
ther the fact sworn to was material in the judicial proceeding in which 
the perjury is alleged to have been committed. Id. 

In trials for perjury it is improper to instruct the jury that the law pre- 
sumes the declarations of a party against himself to be true, when the 
object of such an instruction is to make the declarations evidence of 
the falsity of the oath. The weight of such declarations is to be de- 
termined by the jury. Of themselves they are not sufficient to con- 
vict one of perjury. Jd. 

In an indictment for perjury, the false swearing must be charged to have 
been done feloniously. State v. Terry, 368. 

Grand jurors may indict on their own information or knowledge; they 
may indict a person for perjury in testifying before themselves. Zd. 
A person may commit perjury by falsely swearing, before a grand jury, 
that he did not know of any person who had, within twelve months, 
bet any money or property upon any game of cards in the county. Jd. 
An indictment is rendered bad by reason of the omission of the words : 
‘‘ against the peace and dignity of the state.” State v. Pemberton, 376. 
The concluding clause of the twenty-seventh section of the fourth arti- 
cle of the act regulating proceedings in criminal cases, (R. C. 1855, p. 
1176, § 27,) providing that no indictment shall be deemed invalid, nor 
the trial, judgment or other proceedings thereon be stayed, arrested or 
in any manner affected, ‘‘for any other defect or imperfection which 
does not tend to the prejudice of the substantial rights of the defendant 
upon the merits,” should, at least, be limited in its application to im- 
perfections of the class previously enumerated in said section. Jd. 

An indictment for murder, after charging an assault by the accused 
upon one H. D. and the felonious infliction of a mortal wound upon the 
latter by stabbing with a knife, whereof the said H. D. died, concluded 
as follows: ‘‘ And so the jurors aforesaid, upon their oaths aforesaid, 
do say that the said C. H. P., in manner and form and by the means 
aforesaid, feloniously, wilfully, maliciously, deliberately, premeditated- 
ly, on purpose, and of his malice aforethought, did kill and murder ; 
contrary to the form of the statute, and against the peace and dignity 











INDEX. 619 


CRIMES AND PUNISHMENTS—( Continued.) 


of the state. Held, that the indictment was bad, inasmuch as it did not 
designate the person murdered. Jd. 

20. Where a person is indicted for a felonious assault and is acquitted, the 
acquittal is a bar to any further proceedings ; an appeal can not be pros- 
ecuted to the supreme court by the State. State v. Palmer, 385. 

21. An indictment charging that the defendant on, &., at &c., “did then 
and there feloniously assault one J. D. with a certain handle of a hoe, 
a deadly weapon, by feloniously assaulting and striking him, the said 
D., with the said hoe handle, with intent, in so doing, him the said D. 
then and there feloniously to maim, wound and disfigure, contrary,” 
&c., is a good indictment under the thirty-eighth section of the second 
article of the act concerning crimes and punishments. A felonious 
maiming is a felony. State v. Thompson, 470. 

22. An indictment charging that the defendant, “at, &c., on, &c., felonious- 
ly, burglariously, and forcibly did break into and enter a certain meat- 
house and building, the property of one B., then and there being, by 
forcibly breaking the lock and door thereof, in which said meat-house 
and building there were then and there, at the time aforesaid, goods, 
wares and merchandise, and other valuable things, kept and deposited ; 
and that the said H. so brake into and entered said meat-house and 
building, as aforesaid, with intent then and there to commit a larceny, 
by then and there feloniously stealing, taking and carrying away the 
goods, chattels and personal property of the said B.; and five pieces 
of pork, &c., [describing the articles and giving their values ;] all of 
the goods, chattels and personal property and valuable things of the 
said B., then and there being found in said meat-house and building, 
he, the said H., did then and there feloniously steal, take and carry 
away, contrary,” &c., is a good indictment under the sixteenth section 
of the third article of the act concerning crimes and punishments. (R. 
C. 1855, p. 578, § 16.) The State v. Henley, 509. 

23. Where a person is prosecuted for both burglary and larceny in the 
same indictment, and is convicted of both offences, he may, under the 
nineteenth section of the third article of the act concerning crimes and 
punishments (R. C. 1855, p. 574), be punished by imprisonment in the 
penitentiary, in addition to the punishment prescribed for the burglary, 
not exceeding five years. The jury would be authorized in such case 
to assess the punishment for the larceny, in addition to that for the bur- 
glary, at any period not exceeding five years. Id. 

24. A declaration made by a child two days before its death to a person 
who inquired of him the cause of the swollen appearance of his face, 
that “‘ papa did it,” held to be inadmissible in evidence against the father 
on his trial for the murder of the child, the declaration not being a 
part of the res geste, nor being made in articulo mortis. State v. Domi- 
nique, 585. 

CURRENCY. 
See Bankers. 
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DAMAGES. 


See SLanpEr, 3. 

Wherever the jury is authorized, in a case of unliquidated damages, 

to allow interest in estimating the damages, the interest is not recov- 

erable as such in addition to the damages assessed by the jury, but 
must enter into the estimate made by the jury and be found as a part 

of the damages assessed. Dozier v. Jermain, 216. 

. An action to recover damages for trespass to land can be maintained 
upon possession alone. Where the possession of the plaintiff is admit- 
ted, the defendant may put in issue his possessory right, but to sustain 
such a defence he must show a superior right in himself or in another 
under whom he claims. If the defendant be a mere intruder he can 
not, the plaintiff’s possession being admitted or proven, show a want 
of title in the plaintiff. Reed v. Price, 442. 

. Where the plaintiff, in an action for trespass to land, claims in his peti- 
tion ownership and possession, and the possession is admitted or proven, 
the defendant, if he be a mere intruder, can not be permitted to intro- 
duce evideuce to show a want of title in the plaintiff in mitigation of 


damages. Jd. 


. In actions for the possession of personal property, the plaintiff, if he 


succeed, has the choice of taking the property or its value. By the 
value of the property is meant its value at the time of its valuation by 
the jury. If slaves, for example, are sued for, and they die in the 
hands of the defendant during suit, the plaintiff has no just claim for 
more than damages for their detention up to the time of their death. 
If the depreciation in value or death be produced by ill-treatment or 
neglect, or the slaves be sold to another, the rule may be different. 
Pope v. Jenkins, 528. 


5. A. at St. Louis shipped flour consigned to B. in Boston. C. at New 


Orleans, to whom said flour was shipped to be forwarded by him to B. 
in Boston, wrongfully converted the same. Held, in a suit brought by 
B. against C., that the measure of damages was the value of the flour 
at the place of destination. Farwell v. Price, 587. 


DELIVERY. 


See Bonps. 


DEMAND. 


See Preapine, 38. 


DESCENTS AND DISTRIBUTIONS. 


. At common law a bastard had no inheritable blood ; he could transmit 
an estate by inheritance only to the heirs of his body; if he died with- 
out issue and intestate leaving real estate, it escheated to the state. 
Bent’s Adm’r v. St. Vrain, 268. 

The common law disabilities attaching to bastards with respect to their 
power of inheriting or transmitting by descent still attach to them in 
this state except so far as they have been removed by the provision 
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DESCENTS AND DISTRIBUTIONS—( Continued.) 


that “ Bastards shall be capable of inheriting and transmitting inheri- 
tance on the part of their mother in like manner as if they had been 
lawfully begotten of such mother.” (R. C. 1845, p. 422.) Id. 

8. This provision does not render a bastard capable of transmitting an 
estate by descent to his mother or to his illegitimate brothers. Jd. 

4. One A. died in 1848 in New Mexico, leaving two illegitimate children, 
B. and C., the children of the same mother. He devised certain real 
estate in Missouri to said children. B. died leaving said C. and the 
mother surviving. Letters of administration were taken out upon the 
estate of A., and on final settlement a sum of money arising from the 
accruing rents of said real estate remained in the hands of the adminis- 
trator. Held, that B. could transmit his portion of the estate by des- 
cent neither to his mother nor to C., his brother; that B.’s estate es- 
cheated to the state. Id. 


K 


EMANCIPATION. 
See SLAVERY. 
EQUITY. 
See Practice, 30, 81. Fraup anp FraupULENT CONVEYANCES. 
SpEcIFIC PERFORMANCES. 


1. A. became possessed and took charge of two slaves and a certain 
amount of money as a trust fund for the benefit of his sister; he ap- 
propriated the money and the proceeds of the sales of the negroes to 
the purchase of a tract of land in this state, and in removing his sister 
and her family from Kentucky to this state; this purchase was made 
in good faith, and the property was subsequently conveyed to the sister 
and her children in satisfaction of the trust, and was occupied by them 
until the death of the mother, and was afterwards divided by proceed- 
ings in partition among her heirs. Held, in a suit instituted many 
years after the date of the original transaction, that there was no claim 
in equity against A. or his estate growing out of the receipt of the trust 
fund. Hickman v. Wood’s Exec’r, 199. 

2. Where property is conveyed in trust, bona fide, to secure the payment 
of certain debts due, and a third person, by virtue of a sale under a 
judgment against the grantor in the deed of trust, subsequently ob- 
tains title, subject to such deed of trust, to a portion of the property 
embraced in said deed, such purchaser will not be entitled to inter- 
vene in proceedings instituted to enforce the deed of trust against all 
the property embraced in it, and to require that that part of the prop- 
erty in which he has no interest shall first be appropriated to the pay- 
ment of the trust debt. Fleshman v. Shepard, 324. 

3. One B. held a receipt issued to him by the receiver of the United 
States land office upon the entry by him of a tract of forty acres; also 
the register’s certificate of the location by him of a military land war- 
rant. No patents had been granted by the United States. B. assigned 
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EQUIT Y—( Continued. ) 


said receiver’s receipt to W. by written endorsement as follows : “For 
value received, I assign the within to W. as collateral security, this 
15th day of May, 1857. [Signed] B.” At the same time he assigned 
the register’s certificate by an endorsement identical with the above, 
with the exception that it was assigned ‘‘as counter security.” Held, 
that parol evidence might be adduced to show that these assignments 
were made to secure two certain promissory notes executed by said B. 
in favor of said W.; that the said assignments created an equitable 
lien or mortgage in favor of W. upon the lands embraced in said re- 
ceipt and certificate. Wallace v. Wilson, 335. 

4. To entitle a person to invoke the aid of the rule that protects a bona 
Jide purchaser as against a prior equity, it must appear that he made 
his purchase and paid the purchase money before he had knowledge 

~ of such prior equity ; he should in his answer be full and explicit as to 
the time and terms of his purchase, and the payment of the purchase 
money. Id. 

5. The doctrine, that if a party, acting in ignorance of a plain and set- 
tled principle of law, is induced to give up a portion of his indispu- 
table property to another under the name of a compromise, a court of 
equity will grant him relief, is to be understood with many qualifica- 
tions; family compromises upon doubted, if not doubtful, rights and 
mutual claims and mutual ignorance of the law, are generally sustained 
by the courts ; to authorize the courts to grant relief there should, it 
seems, be something more than mere ignorance of the law; there 
should be imposition or undue influence. Faust’s Adm’r v. Birner, 
414. 

6. Where a party seeks the specific enforcement of a contract to convey 
land, and a third person, not a party to such suit as originally institu- 
ted, who claims the same land by an alleged superior title under the 
person against whom such specific enforcement is sought, desires to 
be made a party, he may well be permitted to come in and defend ; if 
a decree as between the original parties to the suit would affect his 
rights injuriously—as by casting a shadow on his title—he would have 
a right to be heard. Carter v. Mills, 432. 

7. One M., residing in the year 1856 in the state of California, owned cer- 
tain lots adjoining the city of St. Joseph, Missouri. He had in St. 
Joseph an agent authorized to sell said lots for a specific sum. An 
uncle of M., a surgeon in the United States army, stationed at Fort 
Columbus, New York harbor, was also made acquainted with his wish 
to dispose of said lots. An offer by one G. to purchase said lots was 
transmitted through said uncle to M. in California. M. thereupon ex- 
ecuted a deed dated in California, October 6, 1856, conveying said lots 
to G., and forwarded the same by mail to the uncle at Fort Columbus, 
where it was received by him about December 1, 1856, and immediately 
handed over to Gibbs upon his paying the purchase money. In the 
mean time, the agent of M. at St. Joseph had, on the 20th of October, 
1856, in good faith, entered into a written contract to sell said lots to 
one C. C., on the 29th of Nov’r, 1856, instituted a suit against M. for 
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EQUITY—( Continued.) 


the specific enforcement of this contract. M., being a nonresident, 
was notified by publication, but made default. G., on his own motion, 
was admitted to defend, against the objection of the plaintiff. Held, 
that G. was, under the circumstances, properly admitted to defend ; 
that having the legal title and a prior equity—the acceptance of the 
offer of G. being prior to the contract with C.—his title would prevail 
over the naked agreement to convey to C. Id. 


8. The vendor of an equitable title has a lien for the unpaid purchase 


money to the same extent as the vendor of the legal title. Bledsoe vy. 
Games, 448. 


9. One who purchases property from another, knowing that the vendor 


has no right to the same and that another claims it, may, in equity, be 
treated as a trustee for the true owner. The owner may also main- 
tain an action at law in the nature of an action of trespass. McLaurine 
v. Monroe’s Adm’r, 462. 


10. One P., in Kentucky, in the year 1843, being insolvent, mortgaged 


his property, including a slave named Ellen, to secure certain liabili- 
ties. No proceedings to foreclose the mortgage were instituted, but 
the mortgagees set up the property for sale at public auction, P. being 
present and consenting to the course pursued. The mortgagees pur- 
chased the slave Ellen at this sale, took and kept possession of her 
for two years and then sold her to one M. fora full price. M. gave 
said Ellen to the children of P. in 1846, and executed a deed to them 
in 1850, which was duly recorded in Kentucky. In 1851 P. moved 
with his family to Missouri, and in the same year sold said slave to 
one J. Held, in a suit for the possession of said slave and her in- 
crease, brought by the children of P. against said J., that, whether 
P.’s equity of redemption was extinguished or not by the sale by the 
mortgagees in Kentucky, the legal title was in the plaintiffs ; that such 
equity of redemption, if unextinguighed, did not stand in the way of 
a recovery by plaintiffs, the defendant not wishing to redeem. Pope v. 
Jenkins, 528. 

A bill of peace to quiet title can not be maintained where the title has 
not been called in question in actions at law in the nature of actions 
of ejectment. Marmaduke v. Hannibal § St. Joseph Railroad Co., 545. 


ESCHEAT. 
See DeEscENTS AND DISTRIBUTIONS. 


ESTOPPEL. 


There may be an estoppel in pais as to the boundary line between two 
adjoining proprietors although no express agreement may have been 
made between them as to the location actually made; nor is it essen- 
tial that the proprietor claiming the benefit of the estoppel should en- 
close up to the line ; it is sufficient, if it would work a practical fraud 
upon him, to allow the other to disturb a location made, and acquiesced 
in, by himself. Lindell v. McLaughlin, 28. 

The doctrine that possession of part is possession of the whole is inap- 
plicable to such a case. Jd. 
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EVIDENCE. 
See Marriace. Equity, 38. JupGMENTS oF SisTER States. Insv- 


RANCE, 8. Principat AND AGENT, 3. 


. Where the legitimacy of children is called in question, especially after 
their death, and after a great lapse of time, every reasonable presump- 
tion should be indulged in in favor of legitimacy ; very slight circum- 
stances are sufficient to authorize a court or jury to find the existence 
of a marriage. Johnson v. Johnson’s Adm’r, 78. 

. The admission of testimony that is merely irrelevant, and which could 
not have influenced the jury in forming their verdict, is no ground for 
the reversal of a judgment by the supreme court. Picker v. Hai- 
dorn, 92. 


. Acts of corporations may be proved in the same manner as the acts of 


individuals; if there be no record evidence, they may be proved by 


~ the testimony of witnesses. Southern Hotel Co. v. Newman, 118. 


. Held, ina suit on a subscription to the stock of an incorporated com- 
pany, that it was competent for the defendant to show by oral testi- 
mony, in the absence of record evidence, that the subscription list, 
upon which defendant’s name appeared, was annulled and abandoned, 
and that another subscription was subsequently opened and made the 
basis of the organization of the company by the stockholders. Id. 


5. Parol evidence is inadmissible to incorporate with a written instrument 


an oral agreement made contemporaneously with such instrument. 
Walter v. Engler, 130. 


6. The affidavits and accounts of loss constituting the preliminary proefs 


~] 


10 


furnished by the insured to the insurance company are evidence that 
the insured has complied with the stipulations of the policy in this re- 
spect ; they are not evidence in favor of the insured as to the amount 
of the loss. Newmark v. Liverpool §- London Fire §- Life Insurance Co., 
160. 

. The admissibility of the t@timony of skilled witnesses is, as a general 
rule, confined to a case where, from the nature of the subject, facts 
disconnected from such opinions can not be so presented to the jury as 
to enable them to pass upon the question with the requisite knowledge 
and judgment. Jd. 

. Recitals in a deed of conveyance are not evidence in behalf of the per- 
sons claiming under the deed. Fine v. St. Louis Public Schools, 166. 

. A. served as mate on board a steamboat from April, 1854, to August, 
1854, when the boat was laid up. When the boat stopped running, a 
portion of A.’s wages was due him. The boat commenced running 
again in October, and continued until December, 1854, A. serving as 
mate. As late as December only a portion of the wages due for servi- 
ces rendered previous to August was paid. A. also served as mate on 
board said boat from March, 1855, to July, 1855. The receipts entered 
in the books of the boat during this last mentioned period showed that 
A. was paid in full for each trip of the boat. Held, that upon these 
facts there was no legal presumption of the payment of the sum due 
A. when the boat was laid up in August, 1854. Bougher v. Kimball, 193. 

. A. executed a negotiable note in favor of B. The note was endorsed 
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EVIDENCE—( Continued.) 


by B. in blank. This endorsement was made by ©. as agent of B., and 
under or following the name of B. was the following: “‘ Without re- 
course, C.” J)., the person to whom the note was thus endorsed, trans- 
ferred the same for value to E. Held, inasmuch as B.’s endorsement 
seemed to be unqualified and such as to attach to him a general liability, 
that it was immaterial what understanding may have existed between 
C. and D.; it could constitute no defence to B. as against E., a subse- 
quent bona fide holder, without notice of such agreement. Lawrence v. 
Dobyns, 196. 

Where a note is made payable at a particular place, presentment at 
that place is sufficient in order to charge an endorser; the holder is 
not bound to present it elsewhere or personally to the maker. Id. 


. It is discretionary with the courts to relax the rules of evidence as to 


the order of examining witnesses or introducing testimony ; material 
testimony should not be excluded because offered after the testimony is 
closed, unless it has been kept back by trick, and the opposite party 
would be deceived or injuriously affected by it. Dozier v. Jermain, 216. 
A party to a suit is entitled to examine as a witness any of the ad- 
verse parties thereto. (R. C. 1855, p. 1577, § 3.) Fagan v. Long, 222. 
By the act of February 12, 1857, (Sess. Acts, 1857, p. 181,) “‘a party 
may be examined as a witness in behalf of his co-plaintiff or of a co- 
defendant as to any matter in which he is not jointly interested or 
liable with such co-plaintiff or co-defendant, and as to which a separate 
and not joint verdict or judgment can be rendered. Garnier v. Lebeau, 
229. 


. Where a continuance was applied for in behalf of several defendants 


in a cause on the ground of the absence of a co-defendant alleged to be 
a material witness in their behalf; held, that the motion was properly 
overruled on the ground that it did not appear, but that all the defen- 
dants were interested in the defence which the testimony of the said 
co-defendant was expected to support. Jd. 

Where the defence relied upon is a joint defence, upon which all the 
defendants rely, one defendant can not be permitted, under the act of 
February 12, 1857, (Sess. Acts, 1857, p. 181,) to testify in behalf of his 
co-defendants. Scheifer v. Kahlman, 232. 


. The supreme court will not grant new trials on the ground that the 


verdicts are against the weight of evidence. Rider v. Springmeyer, 234. 


. In the trial of a criminal case, the legal existence of a banking corpora- 


tion may be proved by general reputation. (R. C. 1855, p. 1193, § 23.) 
This rule is applicable to the case of a corporation organized under 
the general banking law of another state. State v. Fitzsimmons, 237. 


. Where a creditor in stating an account between himself and his debtor 


gives a credit therein to the latter by mistake, or is induced to give 
such credit on terms and conditions that are not afterwards complied 
with by the debtor, he ought to be permitted to avail himself of these 
facts in a suit against the debtor to recover the item for which the cred- 
it was allowed. Moore v. Albright, 249. 

The solemn declarations made by a party to a suit in his petition or 
answer, are, if pertinent, admissible in evidence against him in behalf 
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DENCE—( Continued.) 

of persons not parties to the suit, not by way of estoppel, but by way of 
admission. Warfield v. Lindell, 272. 

Where a defendant in ejectment seeks to show an outstanding title in 
another, and offers in evidence a deed executed by the same parties 
under whom plaintiffs claim, he may by extrinsic evidence, if the de- 
scriptions and calls of the two deeds are different but not repugnant, 
show that the calls are such as will make the deed under which defen- 
dant claims embrace the same land conveyed to plaintiffs. Schultz v. 
Lindell, 310. 


. The opinion of a surveyor as to the proper location of a grant or con- 


veyance of land is inadmissible in evidence to determine such location. 
Id. 
In trials for perjury it is improper to instruct the jury that the law pre- 
.Sumes the declarations of a party against himself to be true, when the 
object of such an instruction is to make the declarations evidence of 
the falsity of the oath. The weight of such declarations is to be de- 
termined by the jury. Of themselves they are not sufficient to con- 
vict one of perjury. State v. Williams, 364. 
Whether leading questions may be put to witnesses testifying in a cause 
is discretionary with the court; so also whether the answers to leading 
questions in depositions shall be received. Smith v. Hutchings, 380. 
. A declaration made by a child two days before its death to a person 
who inquired of him the cause of the swollen appearance of his face, 
that ‘‘ papa did it,” held to be inadmissible in evidence against the father 
on his trial for the murder of the child, the declaration not being a 
part of the res geste, nor being made in articulo mortis. State v. Domi- 
nique, 585. 
To authorize one defendant to testify in behalf of his co-defendant, his 
testimony must be such as will not weigh in his own behalf; it should 
bear upon some special defence peculiar to such co-defendant. Vaughn 
v. Scade, 600. 


EXECUTION. 


1 


2. 


8. 


See SHERIFF. 
. Where a constable or other officer, previous to the levy of an execu- 
tion, demands and obtains an indemnification bond of the plaintiff under 
the first section of the sheriff's and marshal’s act of March 3, 1855, 
(Sess. Acts, 1855, p. 464,) he will be exempt from liability on his offi- 
cial bond at the suit of a claimant of the property levied on and sold 
other than the defendant, although such claimant may have claimed 
the property of the officer orally and not in conformity to the third 
section of said act. State, to use of, §c., v. Watson, 122. 

It is not the failure of the claimant to give notice of this claim to the 
officer in the form required by the third section of said act that ex- 
empts the officer from liability to such claimant; it is the taking of 
an indemnification bond in conformity to the provisions of the first 
section of said act. Jd. 

The exemption from liability guaranteed to an officer levying an execu- 
tion by the fifth section of the act of March 8, 1855, (Sess. Acts, 1855, 
p. 464,) where an indemnification bond has been given as required by 
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EXECUTION—( Continued. ) 


that act, extends to an action of replevin brought against such officer. 
St. Louis, Alton § Chicago Railroad Co. v. Castello, 124. 

The provision of the act regulating executions (R. C. 1845, p. 481, 
§ 28,) directing the sheriff to divide real estate levied on and sell so 
much thereof as will be sufficient to satisfy the execution, is directory ; 
a violation of its injunctions will not render the sale void. Fine v. 
St. Louis Public Schools, 166. 


EXPERTS. 
See EvipEnce, 22. 


F 


FARMERS’ BANE OF MISSOURI. 
See TaxaTIon. 

FRAUD AND FRAUDULENT CONVEYANCES. 
See ASSIGNMENTS FOR BENEFIT OF CREDITORS. ESTOPPEL. 
i 


Inadequacy of consideration for the conveyance of land is not, of itself, 
a sufficient ground of relief, unless it is so gross as to raise a presump- 
tion of fraud. Morisso v. Philliber, 145. 


. Where a person, owning real estate of the value of three thousand 


five hundred dollars, but who had no knowledge of its value, was illi- 
terate, being able neither to read nor write, was induced by a person, 
in whom she had confidence and who acted in a double capacity as agent 
for both parties, to dispose of said real estate to another for seventy- 
five dollars; held, that the transaction was stamped with fraud, and 
the facts would warrant a decree setting aside the conveyance on the 
ground of fraud. Jd. 


. If a third person voluntarily convey a chattel to a trustee in trust for 


the separate use of the wife of another, it will be held free and clear 
of all claims of the creditors of the husband; to constitute the trans- 
action fraudulent as against the creditors of the husband, the consid- 
eration must come from the husband. Bay v. Sullivan, 191. 


. The settlements and allowances of a guardian in a probate court in the 


matter of his guardianship have the force and effect of judgments, and 
can be set aside in an equitable proceeding against him only upon 
proof that they were procured by fraud. Brent v. Grace’s Adm’r, 258. 


. Upon such an issue it is no proof of fraud in procuring the allowances 


that the guardian made expenditures for the maintenance and educa- 
tion of his ward without first procuring an appropriation by the pro- 
bate court; the allowance of an account for expenditures already made 
satisfies the statute. (R. C. 1855, p. 826, § 24.) Zd. 

If a guardian, instead of expending the money of his ward for the lat- 
ter’s maintenance and education, gives his individual note therefor, and 
receives receipts from the creditor, and procures a credit therefor in 
his settlement with the probate court, this will not constitute fraud as 
against the ward; the ward, in such case, would not, it seems, be liable 
for the debt. Jd. 
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FRAUD AND FRAUDULENT CONVEYANCES—( Continued.) 


7. Where a deed of assignment of goods is, on its face, in trust to the use 
of the grantor therein, it is fraudulent and void as against creditors, 
existing and subsequent, and purchasers ; and the courts will so declare 
as a matter of law. Johnson v. McAllister, Assignee, 327. 

8. Where, however, the deed is not void on its face, and extrinsic evi- 
dence is adduced to show it to be fraudulent, the court will submit 
the issue of fraud, under proper instructions, to the jury, who will de- 
termine, as a matter of fact, whether the deed is fraudulent or not. Jd. 

. The fact that a deed of assignment gives the assignee the privilege of 
selling the assigned goods on a credit does not render the deed void on 
its face. Td. 

10. The thirty-ninth section of the act concerning voluntary assignments 
(R. C. 1855, p. 210) does not prevent a debtor from assigning his prop- 
erty for the benefit of a portion only of his creditors ; said section ope- 
rates to invalidate all provisions in such assignments which give pre- 
ferences among the designated creditors; the designated creditors are 
entitled to be paid pro rata out of the proceeds of the assigned prop- 
erty. Id. 

11. The reservation to the grantor in a deed of assignment for the benefit 
of certain designated creditors of any surplus there may be after the 
payment of the debts of such preferred creditors does not render the 
deed void on its face. Id. 

12. The fourth section of the act concerning fraudulent conveyances, (R. 
C. 1845, p. 526; R. C. 1855, p. 803,) making conveyances of chattels 
void as to creditors and purchasers unless accompanied by possession 
in the grantee or unless duly recorded, as there directed, has no extra 
territorial operation ; it does not apply to deeds made in another state, 
where all the parties to them and the property conveyed by them are 
located at the date of their execution. Ifthe deed is valid by the law of 
the place where made, it is valid in this state. Smith v. Hutchings, 380. 

13. A mortgage or deed of trust of personal property is valid between the 
parties thereto, although possession may not accompany the deed, and 
no record be made thereof. Johnson v. Jeffries, 423. 

14. The eighth section of the act concerning fraudulent conveyances, (R. 
C. 1855, p. 804,) providing that no mortgage or deed of trust of personal 
property shall be valid against any other person than the parties there- 
to, unless possession thereof be delivered to and retained by the mort- 
gagee, or trustee, or cestut que trust, or unless the mortgage or deed of 
trust be acknowledged or proved and recorded, can not be invoked by 
all persons indiscriminately, whether trespassers or wrongdoers; to 
entitle a person to invoke the aid of this provision against the mort- 
gagee, or trustee, or cestui que trust, he must show himself related in 
some way to the parties to the instrument. Jd. 

15. Where a debtor deposits personal property in the hands of another as 

bailee with a view fraudulently to protect it from his creditors, such 

bailee can not avail himself of such fraudulent intent to defeat an ac- 
tion brought against him by the debtor for the recovery of such prop- 

erty. Gowan’s Adm’r vy. Gowan, 472. 
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GENERAL AVERAGE. 


. Where goods are shipped on board a barge to a port on the western 
waters, and the barge on the voyage is accidentally grounded and in 
danger of being lost by the perils of navigation together with the goods 
on board, and it becomes necessary, for the purpose of saving the barge 
and lumber from destruction, to unload and reload the same, and the 
master does so load and reload and take care of the barge and goods 
when so unloaded, it is a case for contribution, of general average. 
Dilworth v. McKelvy, 150. 


GRAND JURORS. 


See CrRIMEs AND PUNISHMENTS. 

. Grand jurors may indict on their own information or knowledge; they 
may indict a person for perjury in testifying before themselves. State 
v. Terry, 368. 


GUARDIAN. 


. The settlements and allowances of a guardian in a probate court in the 
matter of his guardianship have the force and effect of judgments, and 
can be set aside in an equitable proceeding against him only upon proof 
that they were procured by fraud. Brent v. Grace’s Adm’r, 253. 

. Upon such an issue it is no proof of fraud in procuring the allowances 
that the guardian made expenditures for the maintenance and educa- 
tion of his ward without first procuring an appropriation by the probate 
court; the allowance of an account for expenditures already made satis- 
fies the statute. (R. C. 1855, p. 826, § 24.) Td. 

. If a guardian, instead of expending the money of his ward for the lat- 
ter’s maintenance and education, gives his individual note therefor, and 
receives receipts from the creditor, and procures a credit therefor in his 
settlement with the probate court, this will not constitute fraud as 
against the ward; the ward, in such case, would not, it seems, be liable 
for the debt. Id. 


H 


HUSBAND AND WIFE. 


See MARRIAGE. 


I 


INADEQUACY OF CONSIDERATION. 


See Equity. FraupuLent CoNVEYANCES. 


INDIAN MARRIAGES. 


See MARRIAGE. 
ANTS. 
See Practice, 82, 38, 34. 
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INHERITABLE BLOOD. 





See DEscents anp DISTRIBUTIONS. 


INSTRUCTIONS. 





See PracrTIice. 


INSURANCE. 
1. Where the freight list of a steamboat on a proposed trip or voyage is 







insured against a total loss only, the policy will cover the freight pend- 
ing at the time of loss, although some freight may have been pre- 
viously earned by the delivery of goods at intermediate ports. Willard 
v. Millers’ § Manufacturers’ Insurance Co., 85. 


2. If a steamboat, whose freight list is insured against a total loss only, 


meets with a disaster upon the contemplated trip, and can not be re- 
paired in a reasonable time to transport the cargo, and the master is 
unable to send the cargo forward to its place of destination for a sum 
less than the original freight, there will be a total loss on freight within 
the meaning of the policy. Jd. 


8. In order that a policy of insurance may be binding upon the insurer, 































it must be accepted by the insured. Wallingford v. Home Mutual Fire 
and Marine Insurance Co., 46. 

. The charter of a mutual fire insurance company declared that the ap- 
plicant for insurance “shall, before he receives his policy, deposit his 
promissory note, &c., a part not exceeding ten per cent. of which shall 
be immediately paid.” The by-laws provide that “policies shall take 
effect at 12 o’clock, noon, on the day of approval at the office of the com- 
pany, and shall be binding thereafter, provided the premium or ten per 
cent. tax on the premium note has been paid,” and that “ten per cent. 
of the premium note shall be paid in all cases and endorsed on the 
policy.” Held, that the giving of the note and payment of the pre- 
scribed ten per cent. were conditions precedent to the taking effect of 
a policy. Id. 

. Where a boat was insured on time, with the privilege of navigating the 
usual waters of the Mississippi, Ohio, Tennessee, Illinois and Cumber- 
land rivers, with a proviso in the policy that she should not engage in 
the ‘‘cotton trade ;” held, that engaging in the trade between Memphis 
and New Orleans, and adapting the boat to the carriage of cotton, mak- 
ing five or six trips loaded with cotton, advertising her as a regular 
packet between these points, was engaging in the cotton trade, and a 
loss by fire, when at the wharf in Memphis, although not a pound of 
cotton was on board, was a loss not covered by the policy. Gaty v. 
Phenix Insurance Co., 56. 

. A concealment of facts by an applicant for insurance of a building 
against fire is not material unless a disclosure of the facts concealed 
would have induced the insurer to decline the risk or enhance the pre- 
mium. Boggs ¢ Leathe v. American Insurance Co., 63. 

- In contracts of fire insurance, it is sufficient if the applicant for insu- 
rance make true and full answers to the questions put to him by the 
insurer in respect to the subject of insurance; he is not answerable for 
an omission to mention the existence of other facts about which no in- 
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INSURANCE—( Continued.) 
quiry is made, unless he knows such facts to be material and intention- 
ally fails to communicate them. Jd. 

8. Statements made to insurers in respect to the subject of insurance can 
not be invoked against the insurers to overthrow the defence of a fraud- 
ulent concealment of material facts unless such statements were made 
in connection with the application for insurance. Jd. 

9. The liability of an insurance company for losses by thefts occurring at 
the time of a fire is not restricted to such losses occurring during the 
continuance of the fire merely; if the loss by theft be occasioned di- 
rectly by the fire, the insurer will be liable though it happen after the 
extinguishment of the fire. Newmark v. Liverpool and London Fire and 
Life Insurance Co., 160. 

10. The affidavits and accounts of loss constituting the preliminary proofs 
furnished by the insured to the insurance company are evidence that 
the insured has complied with the stipulations of the policy in this re- 
spect; they are not evidence in favor of the insured as to the amount 
of the loss. Jd. 


J 


JUDGMENTS. 
1. Where there is a right of action against several, a mere judgment 
against one without satisfaction is no discharge of the others. McLau- 
rine v. Monroe’s Adm’r, 462. 


JUDGMENTS OF SISTER $TATES. 

1. A transcript of the proceedings of a court of Indiana had appended 
thereto a certificate of the clerk, in which he certified said transcript 
to be ‘a full, true and complete transcript of all the proceedings had 
in the above case, as now remains of record and on file in my office.”’ 
The judge of the court certified the certificate and attestation of the 
clerk to be “in due form.” Held, that the transcript was duly authen- 
ticated under the act of Congress. Grover v. Grover, 400. 

2. In an action on a judgment of a sister state, the validity of such judg- 
ment under the law of such sister state can not be called in question ; 
if the judgment be erroneous, it can only be vacated in a direct pro- 
ceeding instituted for that purpose to the court in which it was ren- 
dered. Id. 

8. A decree rendered in a sister state without due notice to the defendant 
is not binding upon him in this state, nor can it be evidence against 
him for any purpose as a decree. A general objection to the admis- 
sion of such a decree as evidence is sufficient. McLaurine v. Monroe’s 
Adm’r, 462. 

JURISDICTION. 

See Manpamus. Justices’ Courts. 
JURORS. 

See Practice. 

1. The inhabitants of the city of St. Louis are incompetent jurors in a case 

in which the city is interested as party ; for example, in a case in which 
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JURORS—( Continued.) 








the Board of President and Directors of the St. Louis Public Schools is 
a party. In such case the @ourt should disregard the special act of 
March 5, 1855, (Sess. Acts, 1855, p. 527,) and direct the summoning, 
by special venire, of a jury from that portion of the county outside of 
the city limits. Fine v. St. Louis Public Schools, 166. 


JURY. 

















See Crimes AND Punisuments, 1, 2, 38. 


- In all trials in courts of record in which a party is entitled to a jury, 
the jury must consist of twelve men. The right to demand in such cases 
a jury of twelve men is a constitutional right. Vaughn v. Scade, 600. 

2. The provision in the act organizing the St. Louis law commissioner’s 
court prescribing that “in all jury trials in said court the jury shall 
consist of six lawful jurors, or a less number if the parties shall con- 
sent thereto,” is unconstitutional; juries in that court, as in all courts 
of record, must consist of twelve men. (R.C. 1855, p. 1597, § 6.) Id. 

. If, however, a trial in said court proceeds with a less number than 
twelve jurymen, and no exceptions are taken on that ground, a party 
can not avail himself of the error except by motion in arrest of judg- 
ment, which must be made within the time prescribed by law or the 
rules of court. Jd. 

. There is nothing in the bill of rights which prevents parties from try- 
ing, by consent, their causes in the St. Louis law commissioner’s court 
with six jurors, as provided in the act organizing that court; the con- 
sent should always, in such cases, be entered of record. Id. 


JUSTICES’ COURTS. 

























1. A party may give jurisdiction to a justice of the peace by a voluntary 
renunciation of a part of his demand. It matters not in what way the 
reduction of the demand is made, so the amount claimed is within the 
jurisdiction of the justice. Denny v. Echelkamp, 140. 

. Justices of the peace have no jurisdiction of actions for torts—as for 
unlawfully taking and detaining personal property—where the damages 
claimed amount to ninety dollars. Ahern v. Carroll, 200. 

. Where one of two defendants does not join in an appeal from a justice 
of the peace, the appellate court may, on proper motion, order a sever- 
ance. Fagan v. Long, 222. 

. All the acts which, from the beginning to the end of a suit, the law 
requires a justice of the peace to perform, are, it seems, to be regarded 
as judicial and as involving only that responsibility which attends all 
judicial officers ; in issuing an execution, a justice of the peace is not 
to be held responsible as a mere ministerial officer. Wertheimer v. 
Howard, 420. 

. A judgment was obtained before a justice of the peace ; the justice is- 

sued execution thereon by direction of the plaintiff, but made the same 

returnable in sixty instead of ninety days, as required by law, by rea- 
son of which the plaintiff lost, and became unable to make, the amount 
of the debt out of the defendant. Held, in an action against the jus- 
tice to recover damages for the negligent and illegal issue of the exe- 











11. 








10. 


12. 


138. 


2. 
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JUSTICES’ COURTS—( Continued.) 


cution, that the justice was not liable; that the act of the justice was 
to be regarded as judicial and not ministerial merely. Jd. 


. Justices of the peace have jurisdiction of actions for the recovery of 


specific personal property not exceeding the value of fifty dollars. 
Butler v. Ivie, 478. 


. If a plaintiff, to give the justice jurisdiction of an action for the posses- 


sion of specific personal property, allege the value thereof to be fifty 
dollars, the action may be defeated by showing that the value of the 
property, upon a just estimate, would exceed fifty dollars. Jd. 


. A justice of the peace has no jurisdiction over actions for injuries to 


personal property, wherein the damages claimed exceed fifty dollars ; 
nor can the plaintiff give jurisdiction in such case by waiving the tort 
in his statement and setting forth that he sues in assumpsit. Webb 
v. Tweedie, 488. 


. Objection to the jurisdiction of the justice on this ground may be made 


for the first time in the circuit court on appeal. Jd. 

On the appeal of a cause from a justice of the peace, the same cause of 
action, and no other, is to be tried in the appellate court that was tried 
in the court below. If the justice had no jurisdiction because the dam- 
ages claimed for injuries to personal property exceeded fifty dollars, 
the plaintiff would not be entitled in the appellate court to amend by 
changing the sum claimed to fifty dollars. Jd. 

By the third section of the térritorial act of February 1, 1817, (1 Terr. 
Laws, p. 543,) a justice of the peace of Missouri territory was authorized 
to take acknowledgment of deeds where the lands conveyed lay out- 
side the county of which he was justice. (Napron, Judge, dissenting.) 
Duly v. Brooks, 515. 

Where in the case of an appeal from a justice of the peace the appeal 
bond affords ample security, it is improper to require the appellant to 
file an additional bond. Reed v. Leffingwell, 543. 

Justices of the peace have jurisdiction of actions brought by laborers 
against railroad corporations under the twelfth section of the general 
railroad act. (R.C. 1855, p. 414.) Grannahan v. Hannibal § St. Joseph 
Railroad Co., 546. 


L 


LANDLORD AND TENANT. 
1. 


Where it is stipulated in a lease that in case any of the covenants are 
broken by the lessee, “the term shall become null and void at the 
option of the lessor,” the term does not become ended absolutely by a 
breach of a covenant; it is only voidable at the option of the lessor ; 
he must do some act declaring or claiming a forfeiture. Walker v. 
Engler, 180. 

So, where it was stipulated that the lessee would pay double rent for all 
the time the lessor should be kept out of possession after the expira- 
tion of the term by forfeiture, held, the double rent reserved was not 
a penalty, but estimated or liquidated damages. Id. 
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LANDLORD AND TENANT—( Continued.) 
8. Acceptance of rent by a lessor, after the lessee had committed a breach 


of his covenants, such as would authorize the lessor to declare a for- 
feiture, would not be a waiver of the forfeiture if the lessor was igno- 
rant of such breach at the time of the acceptance of rent. Jd. 


4. If a person, already in possession of premises as tenant, verbally con- 


5. 


6. 


tract with the owner for a new term, his mere continuance in posses- 
sion after the making of the alleged contract is not an act of part per- 
formance such as will justify a decree for the specific enforcement of 
the verbal contract. Spalding v. Conzelman, 177. 

In order that improvements made by a tenant continuing in possession 
under such circumstances may be entitled to much consideration, as 
bearing upon his right to a decree for a specific performance, they 
should be of such marked and important character as not to be natu- 
rally reconcilable with the continuance of the old relation. Jd. 

If a landlord sells the leased promises to another, the defendant is not 
thereby discharged of his obligation to pay rent to the vendor, unless 
the vendee give him notice that he claims the rent. Gray v. Rogers, 
258. 


LANDS AND LAND TITLES. 


1. 


4. 





See ALLUVION. TRESPA8s. 

By the Spanish law a person might divest himself of title to his im- 
movable estate by abandoning it; should he depart from it with the 
intention that it should be no longer his, this would constitute an aban- 
donment. The question of abandonment is one of fact, of intent, to 
be determined by the jury from all the circumstances of the case. 
Fine v. Public Schools, 166. 


. To establish a title to land by virtue of a confirmation by the act of 


Congress of June 13, 1812, it is not necessary to show any documen- 
tary title, or any permission to occupy, or any other title emanating 
from the Spanish government ; proof of inhabitation, cultivation or pos- 
session is sufficient. Yd. 


. It would be improper in an instruction to indicate to the jury that, in 


a case where the claim of the party was based upon possession and 
cultivation alone, testimony of less weight would be sufficient to make 
out an abandonment, than in a case where the claim was evidenced by 
a documentary title of some kind emanating from the Spanish govern- 
ment. Id. 

In the case of a confirmation under the act of Congress of March 3, 
1807, where the confirmation is accompanied with the condition that 
the land confirmed should be surveyed, such survey, when made by 
the proper executive officers of the United States government, conclu- 
sively settles the question of the locality of the tract confirmed, and 
the courts of equity as well as law can not locate the tract elsewhere. 
Magwire v. Tyler, 202. 

. In the year 1766, the French commandant at the post of St. Louis 
granted and conceded to Pierre Francois DeVolsey a lot of ground in 
said village, of two hundred and forty feet front on the side of the Mis- 
sissippi and fronting thereto (du cété du Mississipi et y faisant face), 
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LANDS AND LAND TITLES—( Continued.) 


by three hundred feet in depth on the side of the woods (du cété du 
bois), having said front upon the grand (or main) street (tenant la dite 
face et par devant la grande rue,) in the rear another main street (une 
autre grande rue), &c. The concession was bounded on the sides also 
by streets. Held, that the concession did not constitute the grantee a 
riparian proprietor; that the concession was bounded by the street in 
front and not by the river; that neither he nor his grantees would be 
entitled to alluvion formed in front of the street. Smith v. St. Louis 
Public Schools, 290. 


LIEN. 
See Mecuanics’ Lien. 


1. Raftsmen engaged as such on the Mississippi river have, in the absence 


of any special limitations on their rights, a lien on rafts in their charge 
to secure the compensation due them as raftsmen. Farrington v. Meek, 
578. 


2. Certain persons as raftsmen engaged at certain rates to run certain 


rafts from a point in the state of Wisconsin to any point on the Missis- 
sippi river between Dubuque and St. Louis that might be designated. 
The special agreement contained this further stipulation, that “the 
parties of the first part will furnish money enough to pay off the men 
within twenty-four hours after the delivery of the said lumber to mar- 
ket ; the balance of the money to be paid after the lumber is sold and 
estimated or measured.” Held, that the raftsmen had a lien upon the 
rafts for an amount sufficient to pay off at the point of destination the 
men employed by them ; that the special contract overthrew the lien of 
the raftsmen only for so much of the contract price of transportation 
as exceeded the sum necessary to pay off the hands at the place of 
delivery. Id. 


LIMITATION. 
1. In order to make a continuous adverse possession in successive occu- 





pants, so as to enable an occupant of land to avail himself of the pos- 
session of a preceding occupant, there should be some privity between 
them ; the entry of the succeeding occupant must be with the consent 
of his predecessor, evidenced by contract, or by an act of the law pass- 
ing the estate from the latter to the former. Shaw v. Nicholay, 99. 


. A. died in possession of and claiming title to a block of ground, and 


devised the same to his widow. Paramount title to said block was in 
B. The widow, who, with another, were appointed executrix and ex- 
ecutor of the will, made a compromise with B.—said widow and her 
co-executor conveying to B. one-half of the block, and B. conveying 
to the widow the other half. The probate court granted its consent to 
the making of this compromise on the. application of the co-executor. 
Afterwards an order of sale was made by the probate court, and the 
widow and her co-executor sold and conveyed to C. all the right, title 
and interest which A. had in and to that portion of said block quit- 
claimed by B. to the widow of A. This sale was made for the pay- 
ment of debts. After the death of A. the widow remained in possession 
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LIMITATION—( Continued.) 


of said ground up tothe sale to C. Held, that the possession of A. 
was an interest in said block; that the widow, under the circumstan- 
ces, could do no act by which the rights of creditors would be preju- 
diced ; that she could not defeat the estate provided for the payment 
of debts, which would be done by annexing her possession as devisee 
to the title acquired from B.; that the sale by the executors to C. traus- 
ferred the possession held by the devisee under the will, and that C., in 
making out a defence to an ejectment by the widow founded on the title 
acquired by her by virtue of the compromise with B., might connect 
his possession after the executors’ sale with the possession of the widow 
previous to and after the compromise, and with that of A. previous to 
his death. Id. 


. The character of a disseisin as between tenants in common is different 


- from that of a disseisin as against strangers. This distinction is founded 


~ 


7. 


8. 


9. 


on the presumption that a person, who enters into possession of a tract 
of land having a title thereto, enters in.conformity thereto ; prima facie 
the entry of one tenant in common is not adverse to his co-tenants, but 
in support of the common title; his possession and seisin are the pos- 
session and seisin of his co-tenants. Warfield v. Lindell, 272. 

One tenant in common may disseise or oust his co-tenants. To consti- 
tute an adverse possession by one tenant in common as against his 
co-tenants, an actual ouster, or “turning out by the heels,” is not neces- 
sary; there must, however, be some notorious and unequivocal act 
asserting an entire ownership. Jd. 


. Wh ther this assertion of an entire ownership must be brought home 


to the actual knowledge of the co-tenants depends upon the character of 
such act of assertion. If it be a verbal assertion or declaration of entire 
ownership, it can be of no avail to establish an adverse possession un- 
less brought home to the knowledge of the co-tenants. Id. 


. When, however, the act asserting an entire ownership is of such a na- 


ture as the law will presume to be noticed by persons of ordinary dili- 
gence in attending to their own interests, and of such an unequivocal 
character as not to bé easily misunderstood, it does not devolve upon 
the possessor to show that actual notice was given to the co-tenant or 
to prove a probable actual knowledge on his part; it is sufficient if the 
act is overt and notorious; if, in such case, the co-tenant is ignorant 
of his rights, or neglects them, he must bear the consequences. Id. 

A possession of land by a tenant in common for twenty-six years, and 
an exclusive receipt by him of the rents and profits, without any ac- 
count rendered or any demand made, would not of themselves raise a 
legal presumption of ouster by such tenant in common of his co-tenants. 
Id. 

The actual possession of a part of a tract of land by the rightful owner 
carries with it the constructive legal possession and seisin of the whole 
tract so far as the same is not actually occupied adversely by another. 
Schultz v. Lindell, 310. 

Where, however, the true owner of a tract of land is not in the actual 
possession of any portion of such tract, the actual possession of a part 
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LIMITA TION—( Continued.) 
of the same by another, who is in such possession under a colorable 
title to the whole, will carry with it a constructive possession of the 
whole tract as against such true owner. Jd. 

10. Where a large tract embraces and includes several smaller tracts, an 
actual possession by the owner of the large tract of a small portion 
of the same outside of one of the smaller tracts included in it will not be 
construed to be a constructive adverse possession of such smaller tract 
against the true owner thereof, although the latter may not be in the 
actual possession of any portion of his tract. Jd. 


LIS PENDENS. 
See Practice, 39. 
1. Quere, whether the doctrine of lis pendens is applicable to movable per- 
sonal property. JdcLaurine v. Monroe’s Adm’r, 462. 


| M 


MANDAMUS. 
1. If the error complained of in the proceedings of an inferior court can 
| be redressed on appeal or writ of error, a mandamus will be refused 
by the supreme court. Bleeker vy. St. Louis Law Commissioner’s Court, 
111. 
2. Questions of jurisdiction as between the several courts of St. Louis 
county may be determined by the supreme court on appeal or writ of 
error. Id. 


MARRIAGE. 

1. Among the savage tribes of North American Indians marriage is merely 

a natural contract, and neither law, custom nor religion has affixed any 
conditions, limitations or forms other than those which nature herself 
has prescribed. Johnson v. Johnson’s Adm’r, 72. 

2. Permanency is not to be regarded as an essential element of marriage 
| by the law of nature; otherwise all such connections as have taken 
| place among the various tribes of the North American Indians—either 

between persons of pure Indian blood, or between half breeds, or be- 
tween the white and Indian races—must be regarded as illicit afd the 
offspring illegitimate ; for it is well established that in most of the 
tribes, perhaps in all, the understanding of the parties is that the hus- 
band may dissolve the contract at his pleasure. The power of divorce 
in one or both of the parties to a contract of marriage, at his or her 
pleasure, is not inconsistent with the law of nature. Id. 

8. A mere casual commerce between the sexes does not constitute a mar- 
riage by the law of nature; but where there is a cohabitation by con- 
sent, for an indefinite period of time, for the procreation and bringing 
up of children, that, in the state of nature, would be a marriage. /d. 

4. It is well settled, as a general proposition, that a marriage, valid accord- 
ing to the law or custom of the place where it is contracted, is valid 
everywhere. Id. 

5. Where the legitimacy of children is called in question, especially after 
their death, and after a great lapse of time, every reasonable presump- 

41—voL. Xxx. 
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MARRIAGE.—( Continued. ) 
tion should be indulged in in favor of legitimacy ; very slight circum- 
stances are sufficient to authorize a court or jury to find the existence 
of a marriage. Johnson v. Johnson’s Adm’r, 78. 
6. By the statute law of this state “the issue of all marriages deemed null 
in law, or dissoved by divorce, shall be legitimate ;” (R. C. 1845, 1856, 
tit. Descents and Distributions ;) hence, upon an issue of legitimacy, 
the inquiry is limited to the mere fact of a marriage de facto and in 
this investigation the jury are bound to make every intendment in favor 
of the legitimacy of the children not necessarily excluded by the proof. 

Id. 

7. Where a white man, living in the Indian country, introduced an Indian 
woman into his family, cohabited with her and became the father of 
children by her, assumed and discharged parental duties toward those 
children, provided liberally for their education, introduced them into 
his household upon his subsequent marriage with another woman, se- 
cured their recognition in the social circle in which he moved, and their 
marriage as his daughters, made liberal provision for them in his will, 
and solemnly recognized them as his children in that instrument—no 
question being made as to their legitimacy during the life of the father— 
held, that all these circumstances constituted presumptive evidence of 
a marriage with the Indian woman, when its existence was questioned 
nearly fifty years after it is alleged to have taken place, when two of 
the children were dead leaving heirs, and the father also died without 
leaving any other children. Held, further, that the fact, that after co- 
habiting with the Indian for years, the white man separated from her 

; and sent her back to her tribe, could have no tendency to overthrow the 
presumption of a marriage arising from the previous cohabitation and 
other circumstances, if such separation and sending away were consis- 
tent with the usages among the Indians, not only in reference to their 
own marriages, but to intermarriages with the traders who sojourned 
with them. It is a right conceded to the husband by the terms of the 
contract, and its exercise can not therefore be regarded as inconsistent 
with it. Jd. 
MARSHAL. 
See Cram anp DELIVERY OF PersonaL PROPERTY. 
MEASURE OF DAMAGES. 
See DamacEs. 
MECHANICS’ LIEN. 

1. If a contractor, who has furnished materials for, and expended work 
and labor upon, the construction of a building for another, receives { 
from the latter a promissory note for the sum due, payable at a time 
beyond the expiration of the period within which he must file his lien 

under the act with respect to mechanics’ liens, but within the period 

within which suit must be commenced, if at all, to enforce the lien, he 
will not thereby have waived his right to file his lien or to enforce the 
same against the building; he merely suspends his right of action. 

The filing of the lien is not the bringing of a suit. McMurray v. Tay- 

i lor, 264. 
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MINISTERIAL ACTS. 
See Justices’ Courts. 

MORTGAGES. 
See VENDORS AND PURCHASERS. 

1. The sixth'section of the act concerning the foreclosure of mortgages 
(R. C. 1855, p. 1089) allows persons, claiming an interest in the mort- 
gaged property, to be made parties defendant, on motion, in suits for 
foreclosure, only with a view to the protection of their own interests. 
It was not designed thereby that a third party should be let into the suit 
with a view to the protection of the interests of the necessary parties. 
Such third party must show that some injustice would be done to him 
by letting judgment go against the other parties. Wall vy. Nay, 494. 

MUNICIPAL CORPORATIONS. 
See Banks. TaxaTIon. 





PARIS, TOWN OF. 
See TaxaTIon, 7. 


| PARTITION. 

1. Infants can not appear by attorney as parties plaintiff in actions for 
partition; they must sue by guardian. Fulbright v. Canefox, 425. 

2. Judgments rendered in proceedingsewhere infants appear by attorney 
are not nullities as to them ; they are voidable, and may be set aside 
on terms. Id. 

8. It is the duty of the court, in proceedings for partition, to see that all 
the title of the parties to the suit is conveyed by the judgment. Hence, 
where in proceedings for partition one of the plaintiffs, an infant, ap- 
peared by attorney, and the sheriff afterwards instituted suit on a note 
given to him by a purchaser at the partition sale, who defended on the 
ground that the judgment in partition was invalid as to such minor, 
who had since become of age ; held, that, before compelling the pur- 
chaser to pay the note given for the land purchased at the partition, it 
would be proper that the question as to the acquiescence of such minor 
in the partition judgment and sale should be satisfactorily settled. /d. 


PARTNERSHIP. 
See Brits or ExcHaNGE anD Promissory NorEs. 

1. An incoming partner is not liable for debts contracted before he enters 
the partnership ; nor can his co-partner render him liable for such pre- 
viously contracted debts by giving a note therefor in the partnership 
name. The incoming partner may, by his agreement, become liable 
for such debts, and the new firm may, with the consent of the credi- 
tors, novate such debts. Fagan v. Long, 222. 


PAYMENT AND SATISFACTION. 
1. The taking of a promissory note does not extinguish an open account ; 


upon the production of the note a recovery may be had on the account. 
McMurray v. Taylor, 263. 
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PAYMENT AND SATISFACTION—( Continued.) 

2. Where a note has been taken for an indebtedness evidenced by open 
account, and a receipt given therefor, a statement in the receipt to the 
effect that the note was taken “in settlement of the account” would 
not be sufficient, alone, to authorize the court to submit to the jury, 
by instruction, the issue whether the note was taken in payment or 
satisfaction of the account. Id. 

8. Where there is a right of action against several, a mere judgment 
against one without satisfaction is no discharge of the others. McLau- 
rine v. Monroe’s Adm’r, 462. 

PLEADING. 
See AGREEMENT, 3. B1LLs oF EXCHANGE AND Promissory Norss, 2. 


1. The objection that a petition does not state facts sufficient to consti- 
tute a cause of action is not waived by a failure to take the same by 
demurrer or answer. Ivory v. Carlin, 142; Molony v. Boernstein, 144. 

2. Where several causes of action are embraced in the same petition, they 
should be separately stated. Linville v. Harrison, 228. 

8. To enable a defendant to avail himself of a want of demand on the part 
of the plaintiff of a sum of money claimed to be due, the defendant 
should set up the matter in his answer, and accompany the same with 
a tender of the amount due ; in which case, if the plaintiff will further 
prosecute his suit, and shall not recover a greater sum than is tendered, 
he shall pay all costs. (R. C. 1855, p. 448.) Westcott v. DeMontre- 
ville, 252. 

4. Nothing can be set up as a counter-claim, which is not a cause of action, 
across demand, and that does not contain the substance necessary to 
sustain an action by defendant against the plaintiff, if the plaintiff had 
not sued the defendant. McPherson v. Meek, 345. 

5. A person with whom a contract is entered into for the benefit of another 
may sue in his own name in enforcement of such contract without 
joining with him such other person; he is a trustee of an express trust 
within the meaning of the second section of the second article of the 
practice act. (R. C. 1855, p. 1217.) He may, or may not, join the 
beneficiary as a party in the suit. Wright v. Tingley, 389. 

6. In order that a third party, not an original party to a suit, may be per- 
mitted to come in and set up his claim to the subject matter in contro- 
versy or his defence, it is not required that he should be a necessary 
party. Carter v. Mills, 482. 


POSSESSION. 
See LimitaTIon. EstTopret. 


PRACTICF. 
See PracTicE AND PROCEEDINGS IN CriminaL Cases. ATTACHMENT. 
CriMEs AND PunisHmMEeNtTS. Justices’ Courts. 
1. The admission of testimony that is merely irrelevant, and which could 
not have influenced the jury in forming their verdict, is no ground for 
the reversal of a judgment by the supreme court. Picker v. Hai- 
dorn, 92. 
2. If the error complained of in the proceedings of an inferior court can 

































































10. 


11. 


. Where in an attachment suit the defendant files a plea in the nature 
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PRACTICE—( Continued.) 


be redressed on appeal or writ of error, a mandamus will be refused by 
the supreme court. Bleeker v. St. Louis Law Commissioner’s Court, 111. 


. Questions of jurisdiction as between the several courts of St. Louis 


county may be determined by the supreme court on appeal or writ of 
error. Jd. 


. All the proceedings of a court of record are in the breast of the court 


during the term at which they are had, and may be modified or set 
aside; hence it is not regular, without leave of court, to take a tran- 
script of such proceedings to be filed in the Office of the clerk of the 
supreme court before the expiration of the term of the inferior court 
at which such proceedings are had ; an appellant will not be in default 
who fails to file such transcript in the office of the clerk of the supreme 
court before the expiration of such term of the inferior court. TZ7ues- 
dail v. Sanderson, 118. 


. The objection that a petition does not state facts sufficient to constitute 


a cause of action is not waived by a failure to take the same by demur- 
rer or answer. Ivory v. Carlin, 142. 


. When a case has been retried in an inferior court according to the prin- 


ciples laid down in the decision of the supreme court, none of the ques- 
tions, which were decided when the case was first in the supreme court, 
should be open for re-examination on a second writ of error or appeal, 
unless some general principle of lay has been manifestly decided in- 
correctly the first time, or injustice to the rights of the parties would 
be done by adhering to the first opinion. Chambers’ Adm’r +. Smith’s 
Adm’r, 156. 


. The inhabitants of the city of St. Louis are incompetent jurors in a case 


in which the city is interested as party ; for example, in a case in which 
the Board of President and Directors of the St. Louis Public Schools is 
a party. In such case the court should disregard the special act of 
March 5, 1855, (Sess. Acts, 1855, p. 527,) and direct the summoning, 
by special venire, of a jury from that portion of the county outside of 
the city limits. Fine v. St. Louis Public Schools, 166. 


. The provision of the act regulating executions (R. C. 1845, p. 481, 


§ 28,) directing the sheriff to divide real estate levied on and sell so 
much thereof as will be sufficient to satisfy the execution, is directory ; 
a violation of its injunctions will not render the sale void. Jd. 


. An instruction given to a jury is erroneous if it is calculated to mis- 


lead them by inducing them to attach undue importance to a portion 
of the testimony and to divert their attention from other facts entitled 
to consideration. Instructions should not amount to a commentary on 
the evidence. Jd. 

Where the instructions given to the jury fully state the law applicable 
to the facts, the refusal of other instructions asked will not be error, 
although such instructions may be correct. Bay v. Sullivan, 191. 
Instructions are calculated to mislead and are erroneous which place 
the case before the jury upon a portion of the facts only, and which, 
in effect, restrict the issue, and exclude from the consideration of the 
jury questions that must be passed upon. Mead v. Brotherton, 201. 





642 


























































13. 


14. 


16. 


17. 


18. 


19. 


21. 





INDEX. 


PRACTICE—( Continued.) 


of a plea in abatement putting in issue the truth of the facts alleged 
in the plaintiff’s affidavit, and the issue raised by this plea is found for 
the plaintiff, the defendant should be allowed time, if he ask it, without 
terms, to file an answer in bar of the action. Bourgoin v. Wheaton, 215. 
Though amendments should be liberally allowed in furtherance of jus- 
tice, yet the discretion of the inferior courts will not be controlled by 
the supreme court unless it has been manifestly abused. Dozier v. Jer- 
man, 216. 

Where a defendant prays the court on the trial to be allowed to amend 
his answer, and the court refuses to grant the motion, but allows the 
defendant to introduce evidence in support of the issue raised by the 
proposed amendment, and fully submits said issue to the jury by the 
instructions given, the discretion of the court in the allowance of 
amendments is not abused. Id. 


. A party wishing to avail himself of error in the giving or refusing of 


instructions must take his exception at the time they are given or 
refused ; it is too late to make his objections for the first time on a mo- 
tion for a new trial. Id. 

It is discretionary with the courts to relax the rules of evidence as to 
the order of examining witnesses or introducing testimony ; material 
testimony should not be excluded because offered after the testimony is 
closed, unless it has been kept back by trick, and the opposite party 
would be deceived or injuriously affected by it. Id. 

Wherever the jury is authorized, in a case of unliquidated damages, 
to allow interest in estimating the damages, the interest is not recov- 
erable as such in addition to the damages assessed by the jury, but 
must enter into the estimate made by the jury and be found as a part 
of the damages assessed. Jd. 

A party to a suit is entitled to examine as a witness any of the ad- 
verse parties thereto. (R. C. 1855, p. 1577, § 3.) Fagan v. Long, 222. 
Where one of two defendants does not join in an appeal from a justice 
of the peace, the appellate court may, on proper motion, order a sever- 
ance. Id. 


. By the act of February 12, 1857, (Sess. Acts, 1857, p. 181,) “a party 


may be examined as a witness in behalf of his co-plaintiff or of a co- 
defendant as to any matter in which he is not jointly interested or 
liable with such co-plaintiff or co-defendant, and as to which a separate 
and not joint verdict or judgment can be rendered. Garnier v. Lebeau, 
229. 

Where a continuance was applied for in behalf of several defendants 
in a cause on the ground of the absence of a co-defendant alleged to be 
a material witness in their behalf; held, that the motion was properly 
overruled on the ground that it did not appear, but that all the defen- 
dants were interested in the defence which the testimony of the said 
co-defendant was expected to support. Jd. 


- Where the defence relied upon is a joint defence, upon which all the 


defendants rely, one defendant can not be permitted, under the act of 
February 12, 1857, (Sess. Acts, 1857, p. 181,) to testify in behalf of his 
co-defendants. Scheifer v. Kahlman, 232. 
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23. The supreme court will not grant new trials on the ground that the 
verdicts are against the weight of evidence. Rider v. Springmeyer, 234. 

24. A cause was set for trial on the 6th of May, 1858; on the 5th of May 
the defendant issued subpenas for witnesses; these subpoenas were 
returned by the sheriff ‘“‘not found;” on the 6th the case was called 
for trial, but was not tried ; on the 7th it was again called, whereupon 
the defendant filed a motion for a continuance on the ground of the 
absence of material witnesses, accompanying said motion with an affi- 
davit in which he set forth that when he discovered on the 6th day of 
May that the subpeenas had been returned “ not found,” he searched for 
said witnesses and used his best endeavors to find them and procure 
their attendance. The court overruled the motion. Held, that the 
motion was properly overruled. Evans vy. Pond, 235. 

25. A. brought an action for assault and battery against B. B. demurred 
to the petition. The demurrer was overruled, a default taken, and an 
assessment of damages had and judgment rendered therefor. B. moved 
the court to set aside the judgment on the ground that plaintiff’s coun- 
sel had taken judgment by default in violation of an agreement entered 
into by him with defendant’s counsel not to take action in the cause 
during the temporary absence of the latter. This motion was over- 
ruled. The defendant appealed to the supreme court. Pending this 
appeal the plaintiff died and his administrator was substituted. Held, 
that under such circumstances, the supreme court would not reverse, 
as a reversal would be equivalent to a dismissal of the suit. Marguard 
v. Ricter, 248. 

26. To enable a defendant to avail himself of a want of demand on the part 
of the plaintiff of a sum of money claimed to be due, the defendant 
should set up the matter in his answer, and accompany the same with 
a tender of the amount due; in which case, if the plaintiff will further 
prosecute his suit, and shall not recover a greater sum than is tendered, 
he shall pay all costs. (R. C. 1855, p. 448.) Westcott v. DeMontreville, 
252. 

27. The supreme court will not grant new trials on the ground that the ver- 
dicts are against the evidence. McLean’s Adm’r v. Bragg, 262. 

28. Where property is conveyed in trust, bona fide, to secure the payment 
of certain debts due, and a third person, by virtue of a sale under a 
judgment against the grantor in the deed of trust, subsequently ob- 
tains title, subject to such deed of trust, to a portion of the property 
embraced in said deed, such purchaser will not be entitled to inter- 
vene in proceedings instituted to enforce the deed of trust against all 
the property embraced in it, and to require that that part of the prop- 
erty in which he has no interest shall first be appropriated to the pay- 
ment of the trust debt. Fleshman v. Shepard, 324. 

29. Where it was the uniform practice of a circuit court not to try cases 
reversed and remanded by the supreme court at the first term next after 
such reversal, held, that it was no error to continue such cause at such 
term. McNeeley v. Hunton, 332. 

30. No dismissal of a suit as to a party thereto should be allowed, when it 

will produce derangement in the rights of the defendants, deprive them 
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PRACTICE—( Continued. ) 
of a legal defence, or subject them to increased difficulties or liabilities. 
Browning v. Chrisman, 353. 

31. In equity there may be a decree against one defendant in favor of a 
co-defendant. Id. 

82. B. conveyed certain real estate to D. with covenants of warranty. D. 
instituted an action of ejectment against C. to recover possession 
thereof. C. set up in his answer as a defence to this action a prior pur- 
chase by himself of said real estate from B.; that he had taken posses- 
sion and paid a portion of the purchase money; that B. had executed 
a deed of said real estate to him, but fraudulently refused to deliver it; 
that D., fraudulently contriving and confederating with B., obtained a 
deed from the latter. C. offered to pay the remainder of the purchase , 
money, and prayed for a decree of title against D. and B.; that B. be 
made a party to the action; and that an order of publication be made 

“against B., he being a non-resident. An order of publication was made 
against B. The court, by its decree, vested the title to the real estate 
in controversy in C., annulled the deed of B. to D., and decreed that 
C. should pay to B. the balance of the purchase money, and gave judg- 
ment against B. and D. for costs. Afterwards B. presented a petition 
to the court, under the provisions of the thirtieth article of the prac- 
tice act of 1849, (Sess. Acts, 1849, p. 103, § 8—11,) praying the court 
to set aside the decree, and for leave to file an answer. This motion 
was accompanied by an affidavit denying specifically the allegations 
contained in the answer of C. The court granted leave to B. to file an 
answer; which leave was acted upon by the latter. Afterwards C. 
filed a motion setting forth that the original action of D. against him ’ 
was an action of ejectment; that he, C., set up an equitable defence 
praying for a decree of title and that B. might be made a party ; that 
he was accordingly made a party and a decree rendered in favor of C. ; 
that said B. was not and is not a necessary party ; and praying the court 
to set aside the judgment or decree as to said B. and strike his name 
out as a party, leaving the judgment in full force against D. The court 
sustained the motion, and the judgment rendered in the suit of D. 
against C. and B. was set aside as to B., the court directing that the 
case should be “left open for B. to pursue any remedy he may have 
against C., as though he had never been a party to the original suit of 
ejectment instituted” by D. against C. The court dismissed the peti- 
tion. Held, that this action of the court was erroneous; that B. would 
be injuriously affected by the decree, his deed to D. being a deed with 
covenants of warranty ; that B. had a right to come in and plead to the 
original action. Id. 

83. Infants can not appear by attorney as parties plaintiff in actions for par- 
tition ; they must sue by guardian. Fulbright v. Canefoxr, 425. 

34. Judgments rendered in proceedings where infants appear by attorney 
are not nullities as to them; they are voidable, and may be set aside on 
terms. Id. 

35. It is the duty of the court, in proceedings for partition, to see that all 

the title of the parties to the suit is conveyed by the judgment. Hence, 
where in proceedings for partition one of the plaintiffs, an infant, ap- 
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36. 


37. 


38. 


389. 


peared by attorney, and the sheriff afterwards instituted suit on a note 
given to him by a purchaser at the partition sale, who defended on the 
ground that the judgment in partition was invalid as to such minor, 
who had since become of age; held, that, before compelling the pur- 
chaser to pay the note given for the land purchased at the partition, 
it would be proper that the question as to the acquiescence of such 
minor in the partition judgment and sale should be satisfactorily set- 
tled. Id. 

In suits for the possession of personal property, under the eighth arti- 
cle of the practice act of 1849 (Sess. Acts, 1849, p. 82,) if the defen- 
dant gave a forthcoming bond, as allowed by said article, with sure- 
ties, judgment could be rendered against the sureties only in the mode 
pointed out in the ninth section of said article. Baldwin v. Dillon, 429. 
In order that a third party, not an original party to a suit, may be per- 
mitted to come in and set up his claim to the subject matter in contro- 
versy or his defence, it is not required that he should be a necessary 
party. Carter v. Mills, 482. 

Where a party seeks the specific enforcement of a contract to convey 
land, and a third person, not a party to such suit as originally institu- 
ted, who claims the same land by an alleged superior title under the 
person against whom such specific enforcement is sought, desires to 
be made a party, he may well be permitted to come in and defend ; if 
a decree as between the original parties to the suit would affect his 
rights injuriously—as by casting a shadow on his title—he would have 
a right to be heard. Jd. . 

One M., residing in the year 1856 in the state of California, owned cer- 
tain lots adjoining the city of St. Joseph, Missouri. He had in St. 
Joseph an agent authorized to sell said lots for a specific sum. An 
uncle of M., a surgeon in the United States army, stationed at Fort 
Columbus, New York harbor, was also made acquainted with his wish 
to dispose of said lots. An offer by one G. to purchase said lots was 
transmitted through said uncle to M. in California. M. thereupon ex- 
ecuted a deed dated in California, October 6, 1856, conveying said lots 
to G., and forwarded the same by mail to the uncle at Fort Columbus, 
where it was received by him about December 1, 1856, and immediately 
handed over to Gibbs upon his paying the purchase money. In the 
mean time, the agent of M. at St. Joseph had, on the 20th of October, 
1856, in good faith, entered into a written contract to sell said lots to 
one C. C.,on the 29th of Nov’r, 1856, instituted a suit against M. for 
the specific enforcement of this contract. M.,'being a nonresident, 
was notified by publication, but made default. G., on his own motion, 
was admitted to defend, against the objection of the plaintiff. Held, 
that G. was, under the circumstances, properly admitted to defend ; 
that having the legal title and a prior equity—the acceptance of the 
offer of G. being prior to the contract with C.—his title would prevail 
over the naked agreement to convey to C. Id. 


40. An order of publication against absent defendants does not operate as 


notice to purchasers until it is executed. Id. 
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41. The sixth section of the act concerning the foreclosure of mortgages 


42. 


48. 


45. 


47. 


48. 


49. 


PRACTICE AND PROCEEDINGS IN CRIMINAL CASES. 


. The supreme court will not grant new trials on the ground that the ver- 


. The supreme court will not grant a new trial on the ground that an 


(R. C. 1855, p. 1089) allows persons, claiming an interest in the mort- 
gaged property, to be made parties defendant, on motion, in suits for 
foreclosure, only with a view to the protection of their own interests. 
It was not designed thereby that a third party should be let into the 
suit with a view to the protection of the interests of the necessary par- 
ties. Such third party must show that some injustice would be done to 
him by letting judgment go against the other parties. Wall v. Nay, 494. 
A person is not entitled to the reversal by the supreme court of a judg- 
ment for error committed against another. Id. 

Exceptions to the giving or refusing of instructions should be taken at 
the time of the ruling of the court; the instructions should be incor- 
porated in the bill of exceptions. Thompson v. Russell, 498. 


dicts are against the weight of evidence. Jd. 

Where illegal testimony is introduced without objection, and the party 
introducing the same asks an instruction based upon it, the court may 
properly refuse to grant it. Weaver v. Hendrick, 502. 


instruction unsupported by the testimony was given, unless the giving 
of such instruction was calculated to mislead the jury. Anderson v. 
Kincheloe, 520. 

Courts should not give instructions amounting to a comment on the 
testimony, nor instructions calculated to mislead the jury by inducing 
them to attach undue importance to a portion only of the testimony, 
and to divert their attention from other facts entitled to consideration. 
Id. 

Where a surprise of a party on the trial of a cause results from a want 
of diligence on his part—as where he is surprised by the testimony of 
his own witness, from whom he had sought no information previous 
to the trial—the court will not be warranted in granting a new trial 
on the ground of surprise ; the court should also be satisfied that the 
injury sustained could probably be repaired on a second trial. 0’ Con- 
ner Vv. Duff, 595. 

Courts should not confuse juries by instructing at too great length. 
Vaughn v. Scade, 600. 








See CriMES AND PUNISHMENTS. 


1. 


2. 


It is the right and privilege of a jury in a criminal prosecution to deter- 
mine the facts submitted to them for decision without regard to and 
uninfluenced by the opinion the judge presiding at the trial may have 
as to the facts; the judge can not refuse to receive a verdict returned 
by the jury on the ground that it is manifestly against the evidence. 
The State v. Ostrander, 18. 

If the verdict returned by a jury in a criminal prosecution be sensible 
and responsive to the issue, it is the duty of the court to receive it and 
have it recorded. Id. 











10. 
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3. 


An affirmative verdict of guilty of murder in the second degree is re- 
sponsive to an indictment for murder in the first degree ; and however 
strong may be the opinion of the judge that such a verdict is unwar- 
ranted by the evidence, and although no instructions whatever may 
have been given bearing upon the law of murder in the second degree, 
it would be improper for the judge to refuse to receive such a verdict 
and order it to be recorded. Id. 

. The twenty-first section of the ninth article of the act concerning crimes 
and their punishments (R. C. 1855, p. 642) is properly invoked by an 
accused person only after trial and conviction; the accused should 
be tried as if he were an adult, and afterwards, upon suggestion, the 
court should ascertain the age, and if he be found to be under sixteen 
years of age, the court should adjust the punishment in accordance with 
the statute. State v. Gavner, 44. 


. It is discretionary with the court, 1n the trial of a criminal case, whe- 


ther the witnesses in attendance shall be separated and ordered to retire 
so that they may not hear each other’s testimony. If such an order 
be made and be disobeyed, it is, it seems, a matter of discretion with 
the court whether the disobedient witness shall be examined or not; 
it is not error to permit him to be examined. State v. Fitzsimmons, 
236. 

. A motion to quash a scire facias upon a forfeited recognizance should not 
be sustained, if sufficient appear upon the entries and files of the court 
to entitle the State to an award of execution. State v. Littlepage, 322. 

. Grand jurors may indict on their own information or knowledge ; they 
may indict a person for perjury in testifying before themselves. State 
v. Terry, 368. 

. The concluding clause of the twenty-seventh section of the fourth arti- 
cle of the act regulating proceedings in criminal cases, (R. C. 1855, p. 
1176, § 27,) providing that no indictment shall be deemed invalid, nor 
the trial, judgment or other proceedings thereon be stayed, arrested or 
in any manner affected, “for any other defect or imperfection which 
does not tend to the prejudice of the substantial rights of the defendant 
upon the merits,” should, at least, be limited in its Application to im- 
perfections of the class previously enumerated in said section. State v. 
Pemberton, 876. 

. Where a person is indicted for a felonious assault and is acquitted, the 

acquittal is a bar to any further proceedings ; an appeal can not be pros- 

ecuted to the supreme court by the State. State v. Palmer, 385. 

The validity of a recognizance entered into by a party for his appear- 

ance to answer an indictment can not be determined upon a motion to 

quash the same; but only upon scire facias after forfeiture. State v. 

Hopkins, 404. 


PRINCIPAL AND AGENT. 


1 





See Torts. 


. Where a public agent, in the character of such agent, acknowledges a 
liability—as where the president of a board of trustees of a school dis- 
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PRINCIPAL AND AGENT—( Continued. ) 













trict, as trustee, promises, on behalf of such trustees, by a written 
promissory note, to pay a liability incurred for the building of a school- 
house—such agent is not personally liable. Hodges v. Runyan, 491, 

2. To constitute a person a trespasser in the wrongful seizure and removal 
of the property of another, it is not necessary that he should actu- 
ally participate in the act of seizing and removing; if he directs or 
assents to the trespass—as by directing the sheriff to levy an execu- 
tion upon such property —he is liable as a trespasser. McNeeley v. 
Hunton, 882. 

3. He who, knowing that he has no right to the possession of property, 
withholds the possession thereof from the true owner, who had wrong- 
fully been deprived of the same, may be supposed to have assented to 
the wrongful act by which such possession was obtained. Anderson v. 

- Kincheloe, 520. 


PROMISSORY NOTES. 






See Brits or EXCHANGE AND Promissory NOrEs. 


R 


RAILROADS. 




























See Torts. 

1. If horses or animals are killed or injured by the cars, locomotives or 
other carriages used on a railroad, and the accident does not occur at 
a crossing of a highway or on a portion of the road enclosed by a 
fence, the railroad company will be liable for such injury, under the 
fifth section of the act approved December 12, 1855, (R. C. 1855, p. 
649,) irrespective of any question of negligence, unskilfulness or mis- 
conduct on the part of the officers, servants, or agents of such com- 
pany. Burton v. North Missouri Railroad Co., 312. 

2. This liability extends to railroad companies, whether the fifty-second 
section of the general railroad act (R. C. 1855, p. 437) applies to such 
road or not. Id. 

8. Justices of the peace have jurisdiction of actions brought by laborers 
against railroad corporations under the twelfth section of the general 
railroad act. (R.C. 1855, p. 414.) Grannahan v. Hannibal §- St. Joseph 
Railroad Co., 546. 

. The twelfth section of the general railroad act is constitutional in its 
application to railroad corporations previously created. Jd. 

. Although a contractor under a railroad company may sublet to another, 
and bind such sub contractor not to give out his contract to another, 
yet if such sub-contractor should violate this agreement and give out 
the contract to another, a laborer under the latter could maintain an 
action under the twelfth section of the general railroad act against the 
railroad company. Id. 

. The exemption of the stock of the Hannibal and St. Joseph Railroad 

Company from all state and county taxes, contained in the original 

charter of said company, is modified by the acceptance on the part of 
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said company of the act of September 20, 1852; (Railroad Laws, p. 
115; Sess. Acts, 1853, p. 15;) and the corporate property of said com- 
pany, although representing the stock, is subject to taxation at the time 
and in the manner specifically provided for in the third section of said 
last mentioned act. Hannibal and St. Joseph Railroad Co. v. Shacklett, 
550. 

7. The road-bed, machinery and depots of the Hannibal and St. Joseph 
Railroad, and the other property used by said company in operating 
its road, are to be considered as part of and represented by the capital 
stock of said company, and are not liable to taxation under that provi- 
sion of the general revenue law subjecting to taxation “all property 
owned by incorporated companies over and above their capital stock.” 
(R. C. 1855, p. 1822.) Jd. 


RECOGNIZANCE. 

See PRACTICE AND PROCEEDINGS IN CRIMINAL CASES. 
REPLEVIN. 

See Craim anD DELIVERY oF PERSONAL PROPERTY. 
RES ADJUDICATA. 

See Practice AND PROCEEDINGS IN CRIMINAL CASES, 9. 


1. When a case has been retried in an inferior court according to the prin- 
ciples laid down in the decision of the supreme court, none of the ques- 
tions, which were decided when the case was first in the supreme court, 
should be open for re-examination on a second writ of error or appeal, 
unless some general principle of law has been manifestly decided incor- 
rectly the first time, or injustice to the rights of the parties would be 
done by adhering to the first opinion. Chambers’ Adm’r v. Smith’s Ad- 
ministrator, 156. 


RIPARIAN RIGHTS. 
See ALLUVION. 


S 


SALE. 
See VENDORS AND PURCHASERS. 
SHERIFF. 
See Execution. Jurors. Cram AND DELIVERY OF PERSONAL Prop- 
ERTY. 


1. In order to make a sheriff responsible for a failure to levy an execution, 
it must be shown that he had knowledge of property owned by the 
execution debtor subject to execution, and on which he could make 
the levy, or a knowledge of such facts as should cause him to make 
exertions to find the property. TZaylor v. Wimer, 116. 

SLANDER. 

1. In ordinary actions for slander, where the words spoken are actionable 

in themselves, malice is implied; no express averment is, in such case, 
necessary to maintain the action. Weaver v. Hendrick, 502. 
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2. Where, however, the words are spoken in the discharge of some public 
or private duty, or in the exercise of some right, express malice must 
be shown. Id. 
8. Any circumstances disproving, or tending to meeeneinn malice are ad- 
missible in mitigation of damages. Jd. 


SLAVERY. 

1, An executory contract entered into by a master with his slave, by 
which the former agrees to manumit the latter upon the payment of a 
certain sum of money, is void and incapable of enforcement. Redmond 
v. Murray, 570. 

2. Slaves can be emancipated within this state only in the mode prescribed 
by statute. Jd. 


SPANISH LAW. 
j See Lanps anp Lanp TITLEs. 


SPECIFIC PERFORMANCE. 
See Equity. 

1. If a person, already in possession of premises as tenant, verbally con- 
tract with the owner for a new term, his mere continuance in posses- 
sion after the making of the alleged contract is not an act of part per- 
formance such as will justify a decree for the specific enforcement of 
the verbal contract. Spalding v. Conzelman, 177. 

2. In order that improvements made by a tenant continuing in possession 
under such circumstances may be entitled to much consideration, as 
bearing upon his right to a decree for a specific performance, they 
should be of such marked and important character as not to be natu- 
rally reconcilable with the continuance of the old relation. Id. 

8. An agreement to dispose of property by will in a particular way, i1 
made on a sufficient consideration, is valid and binding. Wright v. 
Tinsley, 389, 

4. Although circumstances may render it impossible to specifically enforce 
such an agreement exactly, yet its substantial specific enforcement will 
be decreed. Id. 


STATUTE OF FRAUDS. 

1. A., by verbal agreement, in June, 1856, contracted to sell to B. his crops 
of hemp for the years 1856 and 1857, for which B. was to pay one 
hundred dollars per ton. The crop of the year 1856 was delivered to 
B. and the contract price paid therefor by B. A. offered to deliver to 
B. under the contract the crop of the second year, 1857; B. refused 
to receive the same. Held, that the contract was within the fifth sec- 
tion of the statute of frauds, not being to be performed within one 
year from the making thereof; that there was no such performance 
thereof as would take the case out of the statute; that the statute was 
a bar to any action, legal or equitable, on such agreement; that A. 
could not in a suit brought on such agreement, in which the statute 
of frauds was pleaded as a bar, abandon the special contract sued on, 
and recover on an implied agreement in the same action. Atwood’s 

Adm’r v. For, 499. 
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STATUTES—ConstrvuED AND EXPLAINED. 








Assignments.—(R. C. 1855, p. 210, § 89.) Johnson v. McAllister’s assignee, 
827. (See Pinneo v. Hart, 561.) 

Attachment.—(R. C. 1855, p. 254, § 58; p. 242, § 9.) Henderson v. Drace, 
858. (See Bourgoin v. Wheaton, 215.) 


Banks.—(Sess Acts, 1857, p. 23, § 44.) Morrison v. McCartney, 183. (Jd. 
p. 84, § 82.) City of Lexington v. Aull, 480. (Jd. p. 22, § 32.) Town 
of Paris v. Farmers’ Bank of Missouri, 575. 

Bills of Exchange and Promissory Notes.—(R. C. 1855, p. 294, § 7.) Farrell 
v. Fritschle, 190. 

Bonds, Notes and Accounts.—(R. C. 1855, p. 328, § 6.) Ivory v. Carlin, 142; 
Molony v. Boernstein, 144. 


Charter of City of Lexington.—(Sess. Acts, 1845, p. 161.) City of Lexing- 
ton v. Aull, 480. 

Charter of St. Joseph.—(Sess. Acts, 1857, Adj. Sess., p. 249.) City of St. 
Joseph, 538. 

Claim and Delivery of Personal Property.—(R. C. 1855, p. 1242.) Dilworth 
v. McKelvy, 149. (Sess. Acts, 1849, p. 82.) Baldwin v. Dillon, 429. 

Costs.—(R. C. 1855, p. 448, § 84.) Westcott v. DeMontreville, 252. 

Crimes and Punishments.—(R. C. 1855, p. 577, § 31, 32.) State v. Ramels- 
burg, 26. (R. C. 1855, p. 642, § 21.) State v. Gavner, 44. (R. C. 
1855, p. 591, § 9.) State v. Fitzsimmons, 237. (R. C. 1855, p. 630, 
§ 33.) Kaufman v. Harmon, 387. (R. C. 1855, p. 567, § 38.) State 
v. Thompson, 470. (R. C. 1855, p. 578, 574, § 16,19.) State v. Hen- 
ley, 509. (See The State v. Ostrander, 13; State v. Gazell, 92.) 


Damages.—(R. C. 1845, p. 649, § 5.) Burton v. North Missouri Railroad 
Company, 372. 

Descents and Distributions. —(R. C. 1855, p. 661, § 11.) Johnson v. Johnson’s 
Adm’r, 72. (R. C. 1845, p. 422, § 10.) Bent’s Administrator v. St. 
Vrain, 268. 


Executions.—(R. C. 1845, p. 481, § 28.) Fine v. St. Louis Public Schools, 
166. 


Fraud and Fraudulent Conveyances.—(R. C. 1855, p. 803, § 4.) Smith v. 
Hutchings, 880. (R. C. 1855, p. 804, § 8.) Johnson v. Jeffries, 423. 
(See Gowan’s Adm’r v. Gowan, 472; Pinneo v. Hart, 561.) 


Guardians and Curators.—(R. C. 1855, p. 826, § 24.) Brent v. Grace’s Ad- 
ministrator, 253. 


Jurors.—(Sess. Acts, 1855, p. 527.) Fine v. St. Louis Public Schools, 166. 

Justices’ Courts.—(R. C. 1855, p. 925, § 2.) Ahern v. Carroll, 200. (R. C. 
8855, p. 926, § 3.) Butler v. Ivie, 478; Webb v. Tweedie, 488. (See 
Wertheimer v. Howard, 420; Grannahan v. Hannibal and St. Joseph 
Railroad Company, 546.) 


Iand Laws.—(Act of Congress of March 3, 1807.) Magwire v. Tyler, 202. 
(See Smith v. St. Louis Public Schools, 290.) 

Limitation—See Lindell v. McLaughlin, 28; Warfield v. Lindell, 272; 

Schultz v. Lindell, 310. 
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STATUTES, Constrvrep anp ExpLainep—( Continued.) 
Mortgages.—(R. C. 1855, p. 1089, § 6.) Wall v. Nay, 494. 


Practice Acts.—(R. C. 1855, p. 1228, § 2.) Linville v. Harrison, 228. (R. 
C. 1855, p. 1198, § 23.) State v. Fitzsimmons, 287. (R. C. 1855, p. 
1217, § 2.) Wright v. Tinsley, 389. (See Garnier v. LeBeau, 229; 
Rider v. Springmeyer, 234; Evans v. Pond, 235; State v. Fitzsim. 
mons, 236; Browning v. Chrisman, 353; State v. Williams, 364; State 
v. Terry, 368.) 

Practice and Proceedings in Criminal Cases. —(R. C. 1855, p. 1176, § 27.) 
State v. Pemberton, 376. 


Railroads.—(R. C. 1855, p. 414.) Grannahan v. Hannibal and St. Joseph 
Railroad Company, 546. (Sess. Acts, 1853, p. 15.) Hannibal and St. 
Joseph Railroad Company v. Shacklett, 550. 

Recorders.—(1 Terr. Laws, p. 548.) Duly v. Brooks, 515. 


St. Louis Law Commissioner’s Court.—(R. C. 1855, p. 1597, § 6.) Vaughn 
v. Scade, 600. 


Witnesses.—(R. C. 1855, p. 1577, § 3.) Fagan v. Long, 222. (Sess. Acts, 
1857, p. 181.) Garnier v. Lebeau, 229; Scheiffer v. Kahlman, 232. 


SUNDAY. 
See Brits or ExcHANGE AND Promissory Notes, 13. 


SURETY. 

1. Where a person, alleging that he had as surety for another paid a bond 
in which the latter was principal, seeks to recover the sum so paid of 
the alleged principal, he must show that he became a party in the char- 
acter of surety at the instance of the alleged principal, or that the lat- 
ter assented to it, unless this fact appear from the instrument itself. 
McPherson v. Meek, 345. 


T 


TAXATION. 
1. The City of Lexington was authorized by its charter “ to levy and collect 
taxes upon real and personal property within the city, not exceeding,” 

&ec. (Sess. Acts, 1845, p. 161.) The Farmers’ Bank of Missouri was 
incorporated by an act of the general assembly approved March 2, 

1857, and established in the city of Lexington. (Sess. Acts, 1857, p. 

34.) By the thirty-second section of said act it was provided as fol- 
lows: “In consideration of the privileges granted by this act to the 
banks incorporated in this state, each banking company agrees to pay to 

the state annually one per cent. on the amount of the capital stock paid 

in by the stockholders other than the state, which shall be in full of ail 
bonus and taxes to be paid to the state by the respective banks.” By 
ordinance shares of stock in incorporated companies (excepting manu- 
facturing companies) were subjected to taxation for city purposes. It 
was further provided that persons owning shares of stock that were tax- 
able were not required to deliver to the assessor a list thereof, but the 
president, or other chief officer, of such corporation was required to 
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TAXA TION—( Continued.) 


deliver to the assessor a list of all shares of stock held therein, and 
the names of the persons holding the same. For a violation of this 
provision on the part of such officer by a failure to hand in such a 
list, the ordinance attached a penalty of one thousand dollars. Held, 
that the Farmers’ Bank of Missouri was subject and liable to the tax 
thus imposed ; that the penalty imposed upon the president for a re- 
fusal to hand in the required list to the assessor was legal and valid. 
City of Lexington v. Aull, 480. 

. The exemption of the stock of the Hannibal and St. Joseph Railroad 
Company from all state and county taxes, contained in the original 
charter of said company, is modified by the acceptance on the part of 
said company of the act of September 20, 1852; (Railroad Laws, p. 
115; Sess. Acts, 1858, p. 15;) and the corporate property of said com- 
pany, although representing the stock, is subject to taxation at the time 
and in the manner specifically provided for in the third section of said 
last mentioned act. Hannibal § St. Joseph Railroad Co. v. Shacklett, 550. 
. The road-bed, machinery and depots of the Hannibal and St. Joseph 
Railroad, and the other property used by said company in operating its 
road, are to be considered as part of and represented by the capital 
stock of said company, and are not liable to taxation under that provi- 
sion of the general revenue law subjecting to taxation “all property 
owned by incorporated companies over and above their capital stock.” 
(R. C. 1855, p. 1822.) dd. 

. The general assembly may authorize a municipal corporation to mac- 
adamize streets within its limits, and to apportion and charge the cost 
of such macadamizing on the adjoining lots in proportion to their front. 
City of St. Joseph v. Anthony, 587. 


5. In order to authorize a municipal corporation to recover the amount 





L 





charged against an adjoining lot on account of the macadamizing of a 
street, a substantial compliance with the law must be shown; an ob- 
servance of all the formalities prescribed by the ordinances of the cor- 
poration, which are directory, is not required. If the work has been 
done and in a manner satisfactory to the officer entrusted with its super- 
vision, and has been received by the corporation and paid for, a prima 
facie case is made out. The defendant may show that there has been 
a neglect of duty on the part of the authorities entrusted with the exe- 
cution of the work, and if this neglect or omission has injured him, 
such facts may constitute a defence. Jd. 

By the thirty-second section of the first article of the act of the gen- 
eral assembly concerning banks and banking, approved March 2, 1857, 
(Sess. Acts, 1857, p. 22,) the banks were exempted from taxation for 
state purposes alone. The shares of stock in said banks, and the 
money and notes of other banks in their possession, are subject to tax- 
ation for local municipal purposes. Town of Paris v. Farmers’ Bank of 
Missouri, 575. 

. The town of Paris is authorized by its charter to tax for municipal 
purposes the money and bank notes of the other banks in possession 
of the branch at Paris of the Farmers’ Bank of Missouri. /d. 


42—-voL. XXX. 
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See Pieapine, 3. 


TORTS. 






































See Practice, 24. Justices’ Courts, 4, 5. TREsPass. 
1. A servant, who is injured by the negligence or misconduct of his fel- 
low servant, can maintain no action against the master for such injury, 
unless the servant, by whose negligence the injury is occasioned, is not 
possessed of ordinary skill and capacity in the business entrusted to 
them, and the employment of such incompetent servant is attributable 
to the want of ordinary care on the part of the master. McDermott v. 
Pacific Railroad Co., 115. 
2. A servant of a railway company could not recover against the com- 
pany for an injury caused by the falling of a bridge, unless such in- 
jury was caused by incompetent servants or agents of the company 
whose employment might be traced to the negligence of the company, 
or to a defect in the bridge attributable to the fault of the company. 
Td. 
8. In order to make a sheriff responsible for a failure to levy an execution, 
it must be shown that he had knowledge of property owned by the ex- 
ecution debtor subject to execution, and on which he could make the 
levy, or a knowledge of such facts as should cause him to make exer- 
tions to find the property. Taylor v. Wimer, 116. 
4. To constitute a person a trespasser in the wrongful seizure and removal 
of the property of another, it is not necessary that he should actually 
participate in the act of seizing and removing; if he directs or assents 
to the trespass—as by directing the sheriff to levy an execution upon 
such property—he is liable as a trespasser. McNeeley v. Hunton, 332. 
5. If horses or animals are killed or injured by the cars, locomotives or 
other carriages used on a railroad, and the accident does not occur at a 
crossing of a highway or on a portion of the road enclosed by a fence, 
the railroad company will be liable for such injury, under the fifth sec- 
tion of the act approved December 12, 1855, (R. C. 1855, p. 649,) irre- 
spective of any question of negligence, unskilfulness or misconduct on 
the part of the officers, servants, or agents of such company. Burton 
v. North Missouri Railroad Co., 372. 

. This liability extends to railroad companies, whether the fifty-second 
section of the general railroad act (R. C. 1855, p. 437) applies to such 
road or not. Id. 


TRESPASS. 











See Torts. Equity, 9. 
1. An action to recover damages for trespass to land can be maintained 
upon possession alone. Where the possession of the plaintiff is admit- 
ted, the defendant may put in issue his possessory right, but to sustain 
such a defence he must show a superior right in himself or in another 
under whom he claims. If the defendant be a mere intruder he can 
not; the plaintiff’s possession being admitted or proven, show a want 
of title in the plaintiff. Reed v. Price, 442. 

2. Where the plaintiff, in an action for trespass to land, claims in his peti- 
tion ownership and possession, and the possession is admitted or proven, 











10. 


11. 
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TRESPASS—( Continued.) 


the defendant, if he be a mere intruder, can not be permitted to intro- 
duce evideuce to show a want of title in the plaintiff in mitigation of 
damages. Jd. 


Vv 


VENDORS AND PURCHASERS. 
See Conveyance. Equity. Practice, 38, 389. 
1. 


To entitle a person to invoke the aid of the rule that protects a bona fide 
purchaser as against a prior equity, it must appear that he made his 
purchase and paid the purchase money before he had knowledge of 
such prior equity ; he should in his answer be full and explicit as to 
the time and terms of his purchase, and the payment of the purchase 
money. Wallace v. Wilson, 335. 


. The failure of the vendee of a chattel to return or offer to return the 


same is no bar to an action by such vendee against the vendor on an 
express warranty of soundness. oss v. Barker, 385. 


. There must be a warranty or fraud to make the vendor of a horse with 


a secret malady responsible to the purchaser; the purchaser takes 
the risk of quality and condition, unless he protects himself by a war- 
ranty, or there has been fraud on the part of the vendor. Lindsay v. 
Davis, 406. 


. A warranty may be either verbal or written; when it rests upon oral 


proof, it is a question of intent, and, like any other fact, should be left 
to the jury. Jd. 


. A simple affirmation of soundness, or mere expression of opinion, does 


not constitute a warranty unless it is so intended and understood at the 
time. Id. 


. Where, in a suit to recover damages for a fraudulent representation of 


soundness, the plaintiff avers in his petition that the disease constitut- 
ing the unsoundness is glanders, he is bound to prove such allegation ; 
although unnecessary, it is not immaterial when made. Id. 


. Although the plaintiff in such case must show that the disease consti- 


tuting the unsoundness is glanders, yet it is not necessary to show that 
the defendant knew that the animal sold by him was affected with the 
alleged form of disease; it is enough that he knew the animal was 
unsound. dd. 


. It is for the jury to determine what constitutes an unsoundness. Jd. 
. A vendor of land has a lien thereon for the unpaid purchase money. 


Davis v. Lamb, 441. 

The vendor of an equitable title has a lien for the unpaid purchase 
money to the same extent as the vendor of the legal title. Bledsoe v. 
Games, 448. 

Where the vendor of land, who has given a title bond only conditioned 
for the execution of a deed upon the payment of the purchase money, 
and who has not executed a deed of conveyance to the purchaser, 
assigns a note given for the purchase money to another, the equitable 
lien of the vendor will pass to the assignee and he may enforce the 
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VENDORS AND PURCHASERS—( Continued. ) 
payment of the note against the land specifically. Adams v. Cowherd, 
458. 

12. Where the vendor gives merely a bond for the conveyance on the pay- 
ment of the purchase money, and the vendee sells to another, such pur- 
chaser will take subject to the rights of the vendor, without regard to 
the question whether he had actual notice or not of the vendor’s lien. 
Td. 

VOLUNTARY ASSIGNMENTS. 


See ASSIGNMENTS FOR THE Benerit or CrepiTrors. Fraup axp 
FrRavupDULENT CONVEYANCES. 


W 


WAIVER. 

See Mecuanics’ Lien. 
WARRANTY. 

See Venpors anp Purcnasers. Practice, 31. 
WILLS AND TESTAMENTS. 


1. A testator can not, by devising his lands away, deprive his executor of 
the power of sale for the payment of debts. Shaw v. Nicholay, 99. 

2. An agreement to dispose of property by will in a particular way, if 
made on a sufficient consideration, is valid and binding. Wright v. 
Tinsley, 389. 

3. Although circumstances may render it impossible to specifically enforce 
such an agreement exactly, yet its substantial specific enforcement will 
be decreed. Jd. 

4. The words “ dying without issue” must, in this state, since the revised 
code of 1845 went into effect, be construed to mean dying without 
issue living at the death of the person named as ancestor. Faust’s 
Adm’r vy. Birner, 414. 

5. A testator made a bequest as follows: “I direct that if my wife M. 
should have a child by me, that such child shall have and receive of 
my estate the sum of two hundred dollars,” &c. After making another 
specific devise, he proceeded as follows: “‘I give and bequeath to my 
wife M. all the residue of my estate, real and personal, for and during 
her natural lifetime,” with remainder over. The wife at the death of 
the testator was pregnant with a child, which was afterwards still-born. 
Held, that the bequest of the two hundred dollars was not a lapsed lega- 
cy, but was embraced in the devise to the wife. Jd. 


WITNESS. 
See EvipENce. 











